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BEFORE: GUI DUGLI, JOHNSON AND M NTON, JUDGES.
QU DUGLI, JUDGE. The Commonweal th of Kentucky appeals from an
order of the Fayette G rcuit Court reducing the sentence of Jose
Antoni o Bustanonte (hereinafter “Bustanonte”) upon finding a
reason of extraordinary nature justifying relief under CR
60.02(f). For the reasons stated herein, we reverse.

On June 22, 2001, Bustanonte entered a plea of qguilty

in Fayette Crcuit Court to two anended m sdeneanor charges of



theft by failure to make required disposition of property. The
charges stemmed fromthe failure of Bustanonte and a co-
def endant to post bail for several individuals after having
recei ved noney fromthe individuals' relatives for that purpose.
On July 18, 2001, Bustanonte was sentenced to 12 nonths on each
count, to be served concurrently for a total sentence of 12
nont hs.

On June 19, 2002, Bustanonte filed a notion to nodify
his sentence. As a basis for the notion, he noted that the
| ength of sentence affected his inmgration status, and he
sought a change in sentence to two six-nonth terns or,
alternatively, a 364-day sentence. The notion was denied, and
no appeal was taken.

On Decenber 3, 2002, Bustanmonte filed a notion seeking
RCr 11.42 relief. He argued that his trial counsel was
ineffective in failing to investigate and advi se himof the
consequences of his plea on his immgration status. Upon
determ ning that she could not grant RCr 11.42 relief, the tria
judge stated that she would treat the matter as an oral notion
for CR 60.02(f) relief. She then granted the oral notion,
reduci ng his sentence by one day so that his crimnal conviction
woul d be treated by imm gration authorities as a m sdeneanor
rather than a felony. A witten order to that effect was

rendered on March 7, 2003, which reduced Bustanpbnte’s sentence



fromtwo concurrent 12-nonth terns to two concurrent 364-day
terms. This appeal followed.

The Commonweal th now argues that the trial court
conmitted reversible error in anmendi ng Bustanonte's sentence
fromtwo concurrent 12-nonth terns to two concurrent 364-day
terms. It argues that the trial court lost jurisdiction over
the final order ten days after its entry, and maintains that the
trial court’s desire to help Bustanonte with a potentia
imm gration problemis not “a reason of extraordinary nature
justifying relief” as set forth in CR 60.02(f). It also argues
t hat Bustanonte has had several bites at the apple on this
issue, and that all of the parties are entitled to finality with
respect to the enforcenent of the judgnent. It seeks an order
reversing the order on appeal and reinstating the origina
j udgnment and sentence.

Havi ng cl osely exam ned the record and the |aw, we
find the Commobnweal th’s argunent persuasive and nust reverse the
order anmendi ng Bustanonte’s sentence. As is clear fromthe
record, Bustanonte’'s RCr 11.42 notion was treated as an ora
notion for CR 60.02(f) relief. CR 60.02 states, “[Q n notion a
court may, upon such terns as are just, relieve a party or his
| egal representative fromits final judgnent, order, or
proceedi ng upon the followi ng grounds: . . . (f) any other

reason of an extraordinary nature justifying relief.” Relief
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fromjudgnment for "any other reason justifying relief” is not
avai | abl e unl ess asserted grounds for relief are not enconpassed
within any of the first five clauses of rule governing relief

fromjudgnment. MMrry v. McMirry, Ky.App., 957 S.W2d 731

(1997). These reasons include m stake, inadvertence, surprise
or excusabl e neglect, newy discovered evidence, perjury or
falsified evidence, and fraud. CR 60.02.

It is axiomatic that CR 60.02(f) requires
extraordinary circunstances to be shown before relief will be

granted. Berry v. Cabinet for Famlies & Children, Ky., 998

S.W2d 464 (1999), citing Bishir v. Bishir, Ky., 698 S.W2d 823

(1985). The standard of review for relief under CR 60.02(f) is

whet her the trial court abused its discretion. Dull v. George,

Ky. App., 982 S.wW2d 227 (1998), citing Bethl ehem M neral s

Conpany v. Church and Mullins, Corp., Ky., 887 S.W2d 327

(1994). "Relief under CR 60.02(f) is avail able where a clear
showi ng of extraordinary and conpelling equities is nade."

Bishir, 698 S.W2d at 826. “The two factors for the trial court

to consider in exercising its discretion are (1) whether the
noving party had a fair opportunity to present his claimat the
trial on the nerits and (2) whether the granting of CR 60.02(f)
relief would be inequitable to other parties." Dull, 982 S. W 2d

at 229.



In the matter at bar, we cannot concl ude that
Bust anonte’ s apparent inmmgration problemis a reason of an
extraordinary nature justifying relief of the type envisioned
under CR 60.02(f). Bustanonte clearly had the opportunity to
address this matter in the sentencing phase of his circuit court

proceedi ng, see Dull, supra, and his subsequent notion to anmend

his sentence (the sane issue now before us) was denied. The
Kent ucky Supreme Court has warned that because of the
desirability of according finality to judgnents, CR 60.02(f)
nmust be invoked only with extrenme caution, and only under nost

unusual circunstances. Cawood v. Cawood, Ky., 329 S.W2d 569

(1959). A defendant’s apparent inmgration problemis not a
reason of an extraordinary nature justifying relief, and the
trial court abused its discretion in failing to so find.

Bet hl ehem M neral s Conpany, supra.

Furthernore, though it is not clear fromthe appellate
record, it appears that Bustanonte probably had conpleted his
sentence before filing the RCr 11.42 notion upon which this
appeal is based.! Logic would dictate that a sentence cannot be
anended after it has been served. This point aside, a notion
for relief fromjudgnent nust be made “within a reasonabl e

time”, CR 60.02, and a reasonable tinme in which to anend a 12-

! Bustanonte was sentenced to serve 12 nonths on July 18, 2001. The sentence
was probated for two years or the time necessary to conplete restitution.
Bustanonte filed the notion that forns the basis of this appeal on Decenber
3, 2002.



nonth sentence would be within 12 nonths of the date of
sentencing or the period of tinme of probation.

Lastly, we are al so persuaded by the Conmmonweal th’s
argunment that the order anending the sentence should be reversed
by virtue of the fact that the trial court lost jurisdiction
over the case 10 days after entry of the judgnent and sentence.

CR 59. 05; Commonweal th v. Gross, Ky., 936 S.W2d 85 (1996).

While sonme may | aud the trial court’s attenpt to ease
Bustanonte's immgration problem it had no jurisdiction to
anend the sentence beyond the neans provided by CR 60.02 and RCr
11.42. As we have determ ned that Bustanonte was not entitled
to CR 60.02 relief, there was no basis for anmendi ng the judgnent
nore than 10 days after its entry.

For the foregoing reasons, we reverse the order of the
Fayette Circuit Court amendi ng Bustanonte’s sentence, and remand
this matter for reinstatenment of the original judgnent and
sent ence.
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