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BEFORE: JOHNSON, M NTON AND TACKETT, JUDGES.

JOHNSQN, JUDGE: Charles Davis has appealed froma fina

j udgnment and sentence of the Franklin Grcuit Court entered on
February 11, 2003, which found Davis guilty on two counts of
trafficking in a controlled substance in the first degree®l and on
one count of crimnal attenpt to commt trafficking in a

2

controlled substance in the first degree,“ and sentenced himto

! Kentucky Revised Statutes (KRS) 218A. 1412.

2 KRS 506. 010.



15 years’ inprisonnment in accordance with the jury’s
recomendati ons. Having concluded that the trial court did not
err by denying Davis’'s notions for a directed verdict of
acquittal wth respect to the charges of trafficking in a
control |l ed substance in the first degree, but that the tria
court erred by denying Davis's notions for a directed verdict of
acquittal with respect to the charge of crimnal attenpt to
commt trafficking in a controlled substance in the first
degree, we affirmin part and reverse in part.

On July 18, 2001, Davis was indicted by a Franklin
County grand jury on two counts of trafficking in a controlled
substance in the first degree and on one count of crimna
attenpt to commit trafficking in a controlled substance in the
first degree. The grand jury charged that on or around May 22,
and May 29, 2001, Davis sold a quantity of cocaine to Stacy
hertate, a paid confidential informant. The grand jury further
charged that on or around June 18, 2001, Davis attenpted to sel
cocaine to Obertate. Davis entered pleas of not guilty to al
three charges and the case proceeded to trial.

Ajury trial was held on Septenber 4 and 5, 2002,
during which the follow ng evidence was presented. Cbertate

testified that she began working as a paid confidentia



informant for the Frankfort Police Department in early 2001.3
(bertate stated that on May 22, 2001, she nmet with Detective
Brian WI Il hoite, who gave her $100.00 in cash for the purpose of
buyi ng cocaine. bertate further testified that she then
contacted Davis on his cellular phone with the nunber that Davis
had provided her. Following this conversation in which a
neeting place was agreed upon, Obertate left to neet Davis at
t he designated | ocation.

bertate clained that after arriving at the arranged
| ocati on, she approached a vehicle being driven by Anthony
Carrigan and saw Davis in the back seat of the car. According
to Qhertate, Carrigan handed her a bag contai ning cocai ne, and
she gave Carrigan the $100.00 that Det. WI Il hoite had given her.
After the transaction was conplete, Cobertate returned to neet
with Det. WIIlhoite and gave himthe bag containing the cocaine.

oertate further stated that one week | ater, on My
29, 2001, she once again net with Det. WIIhoite who gave her
anot her $100.00 with which to purchase cocaine. Obertate stated
that she called Davis on the same cellular phone nunber to
arrange anot her drug transaction. bertate testified that she
then met Davis at the designated |ocation, and that he
personal | y handed her a bag containing cocaine in exchange for

$100.00. Qoertate testified that she then left the scene and

3 Qbertate stated that she was paid $100.00 by the Frankfort Police Departnent
for each conpleted drug transaction.



nmet with Det. WIIlhoite, who took possession of the bag
cont ai ni ng the cocai ne.

hertate also testified that she tried to arrange a
third drug transaction with Davis on June 18, 2001, but that
Davis did not want to meet with her. As a result, no further
meeti ngs between Ooertate and Davis took place.

Det. Wllhoite also testified, and played severa
audi ot apes of the phone calls made between Cbertate and Davis on
the dates in question. Det. WIllhoite identified Davis's voice
on the audi otapes. On these audi otapes, Davis can be heard
di scussing the tinmes and | ocations with Qoertate regarding the
pl anned drug transacti ons.

The Commonweal th next offered the testinony of Anthony
Carrigan. Carrigan testified that he drove Davis to neet with
Qbertate on May 22, 2001. Carrigan stated that as Ooertate
approached the vehicle, Davis got in the back seat of the car.
Carrigan further testified that he took the bag containing the
cocaine fromDavis and gave it to Obertate, and that he took the
$100.00 in cash from Obertate and gave it to Davis. Carrigan
stated that Davis paid him$10.00 for his role in this
transaction.?

Finally, the Commonweal th offered the testinony of

Jennifer Melton, an expert in the field of identifying

4 Carrigan stated during his testinony that he had been indicted on drug
trafficking charges as a result of his role in the May 22, 2001, transaction.
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control |l ed substances. Melton testified that the substance in
each of the two bags that Det. WIlhoite confiscated tested
positive for cocaine.

At the close of the Comonweal th’s proof, Davis noved
for a directed verdict of acquittal on all three charges. The
basis for Davis's notion was that the Conmonwealth had failed to
of fer sufficient evidence which would warrant a conviction for
any of the alleged offenses. The trial court denied Davis’s
not i on.

Fol l owi ng the denial of his notion for a directed
verdict of acquittal, Davis offered the testinony of Angel a
Dougl as, who was Davis’s girlfriend at the tinme of his trial.
Dougl as testified that the phone nunber Cbertate used to cal
Davis was not the sane cellul ar phone nunber that Davis had
given her. Douglas further stated that she did not believe the
voi ce on the audi otapes bel onged to Davis. Follow ng Douglas’s
testinony, Davis’'s renewed notion for a directed verdict of
acquittal on all charges was denied by the trial court.

After hearing the evidence, the jury returned a
verdict of guilty on all three charges. The jury reconmended
t hat Davis be sentenced to five years’ inprisonnment for the
first conviction for trafficking in a controlled substance in
the first degree, ten years’ inprisonnment for the second

conviction for trafficking in a controlled substance in the
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first degree, and 12 nonths in jail and a $500.00 fine for the
conviction for crimnal attenpt to conmt trafficking in a
controlled substance in the first degree. The jury also
recomended that the sentences for each conviction for
trafficking in a controlled substance in the first degree be
served consecutively. On February 11, 2003, after a pre-
sentence investigation had been conpleted, the trial court
followed the jury’ s recomrendati ons and sentenced Davis to a
total sentence of 15 years’ inprisonnent and a fine of $500.00.°
Thi s appeal foll owed.

Davi s argues on appeal that the Commonwealth failed to
proffer sufficient evidence which could have sustained a guilty
verdict for any of the three charges against him Davis
therefore clains that the trial court erred by denying his
notions for a directed verdict of acquittal.

I n Cormonweal th v. Benham ® our Suprenme Court expl ai ned

the test for a trial court to follow when ruling on a notion for
a directed verdict of acquittal:

On notion for directed verdict, the
trial court nmust draw all fair and
reasonabl e i nferences fromthe evidence in
favor of the Commnwealth. |[If the evidence
is sufficient to induce a reasonable juror
to believe beyond a reasonabl e doubt that

® Pursuant to KRS 532.110(1)(a), Davis's sentence for criminal attenpt to
commt trafficking in a controlled substance in the first degree was ordered
to run concurrently with his other sentences.

6 Ky., 816 S.W2d 186, 187 (1991).



the defendant is guilty, a directed verdict

shoul d not be given. For the purpose of

ruling on the notion, the trial court nust

assune that the evidence for the

Commonweal th is true, but reserving to the

jury questions as to the credibility and

wei ght to be given to such testinony.
The Court went on to state the appropriate standard for an
appel l ate court to follow when reviewing a trial court’s ruling
on a notion for a directed verdict of acquittal:

On appellate review, the test of a

directed verdict is, if under the evidence

as a whole, it would be clearly unreasonable

for a jury to find guilt, only then the

defendant is entitled to a directed verdict

of acquittal.
Wth these principles in mnd, we turn to each charge in Davis’'s
i ndi ctnment, and the evidence presented by the Commonwealth with
respect to those charges.

First, with respect to the May 22, 2001, transaction,
Davi s argues that there was no evidence presented which could
have supported a finding that he was the person who sol d cocai ne
to Qhertate on that date. Hence, according to Davis, since he
was not charged with conplicity to traffic in a controlled
substance in the first degree, the trial court erred by not
granting his notions for a directed verdict of acquittal on this
charge. W di sagree.

We first note that Davis acknow edges in his brief

that this argunment was not presented at trial. As a genera



rul e, argunments not raised at trial will not be considered for
the first time on appeal .’ Regardless of this procedural defect,
however, Davis's argunment with respect to this issue is clearly
W t hout nerit.

bertate testified that on May 22, 2001, she called
Davis at a nunber that Davis had given her, for the purpose of
arranging a drug transaction. Det. WIllhoite testified that he
recogni zed the voice on the audiotape of this conversation as
bel onging to Davis. Qoertate stated that she approached a
vehicle at the designated |ocation and saw Davis in the back
seat of the car.® bertate further stated that Carrigan, the
driver of the vehicle, got out of the car and handed her a bag
cont ai ni ng cocai ne in exchange for $100.00. Further, Carrigan
testified that he had acted as the “mddleman” in this
transaction, by taking the bag fromDavis to give to Qoertate,
and by taking the noney from Cbertate to give to Davis.

Therefore, it was not “clearly unreasonable” for the
jury to find Davis guilty of trafficking in a controlled

substance in the first degree for the May 22, 2001, transaction.

” Johnson v. Conmmonweal th, Ky., 892 S.W2d 558, 562 (1994)(stating that
certain issues were not preserved for appellate review where the matters were
not brought to the attention of the trial court or where no relief was
requested). See also Kentucky Rules of Criminal Procedure (RCr) 9.22

8 In his brief, Davis points out that Cbertate can be heard on the audi ot ape
telling Det. WIllhoite that she “assuned” Davis was the person in the back
seat of the car. However, this purported inconsistency in the evidence was
nerely a factor for the jury to consider in weighing the credibility of
Qhertate’ s testinony.



The nere fact that Carrigan may have acted as a “m ddl eman” for
this transaction did not preclude the jury fromfinding that
Davis was the individual who sold Cbertate cocaine on this
occasion. Accordingly, the trial court did not err by denying
Davis’s notions for a directed verdict of acquittal for this
char ge.

Davi s next argues that there was insufficient evidence
to support the jury’s finding that he was guilty of trafficking
in a controlled substance in the first degree for the May 29,
2001, transaction. Specifically, Davis argues that since his
voi ce could not be heard on the audi otape during the actua
cocai ne-for-noney exchange, there was not sufficient evidence
presented to support a finding that he was the individual who
sold Qhertate the drugs on this occasion. Davis clains that
hertate’ s testinony identifying Davis as the person who sold
her cocai ne on May 29, 2001, was uncorroborated, and that the
trial court therefore erred by denying his notions for a
directed verdict of acquittal with respect to this charge. W
di sagr ee.

We first note that the uncorroborated testinony of
even a single witness has been held to be sufficient evidence to

support a crimnal conviction.® Further, as Benham nakes cl ear,

® See La Vigne v. Commonweal th, Ky., 353 S.W2d 376, 378-79 (1962) (hol ding
that the victins testinmony identifying the defendant as one of the two nen
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issues related to the credibility of a witness’s testinony and
the weight to be given to such testinony are matters that are
within the province of the jury.® Thus, even if Qbertate’s
testinmony was the only evidence |inking Davis to the drug
transaction that took place on May 29, 2001, this testinony
woul d have been sufficient to support the jury' s finding that
Davis was the person who sold Qohertate cocaine on this date.
However, there was other evidence inplicating Davis in
this crime. Det. WIlhoite identified Davis's voice on the
audi ot apes in which Qoertate and Davis can be heard arranging a
time and |l ocation to neet. Accordingly, there was sufficient
evi dence upon which the jury could have concluded that Davis was
t he individual who sold Cbertate cocaine on May 29, 2001, and
the trial court did not err by denying Davis's notions for a
directed verdict of acquittal with respect to this charge.
Finally, Davis argues that there was insufficient
evidence to support the jury’'s finding that he was guilty of
crimnal attenpt to commt trafficking in a controlled substance
in the first degree for the events that transpired on June 18,
2001. Specifically, Davis clains that there was no “overt act”
on his part which would have indicated that he had a “firm

purpose” to commt the crime in question. W agree.

who had robbed himwas sufficient to support the defendant’s conviction for
arnmed robbery).

10 Benham 816 S.W2d at 187.
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Criminal attenpt is defined in pertinent part under
KRS 506. 010 as foll ows:

(1) A person is guilty of crimnal attenpt
to conmt a crinme when, acting wth the kind
of cul pability otherw se required for

conmm ssion of the crine, he:

(a) Intentionally engages in
conduct whi ch woul d
constitute the crine if the
att endant circunstances were
as he believes themto be; or

(b) Intentionally does or
omts to do anyt hing which,
under the circunstances as he
believes themto be, is a
substantial step in a course
of conduct planned to
culmnate in his conm ssion
of the crine.

(2) Conduct shall not be held to constitute
a substantial step under subsection (1)(b)
unless it is an act or om ssion which | eaves
no reasonabl e doubt as to the defendant’s
intention to commt the crime which he is
charged with attenpting.

1

In Cormonweal th v. Prather,! our Supreme Court further

defined the “substantial step” requirenent:

[ T] he substantial steps directed by the
statute are overt acts “. . . which
convi nci ngly denonstrate a firm purpose to
commt a crinme, while allow ng police

i ntervention, based upon observation of such
incrimnating conduct, in order to prevent
the crime when crimnal intent becones
apparent.”

1 Ky., 690 S.W2d 396, 397 (1985)(quoting State v. Wods, 357 N.E.2d 1059,
1063 (Chio 1976)).
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In the case sub judice, we hold that there was insufficient

evi dence upon which the jury could have found Davis guilty for
crimnal attenpt to commt trafficking in a controlled substance
in the first degree.

During Cbertate’s testinony, she stated that on June
18, 2001, she called Davis three or four tinmes for the purpose
of arrangi ng anot her drug transaction, but that Davis was
“upset” with her and that he “refused” to nmeet with her.
Further, our review of the audi otape of these conversations
reveals that Obertate and Davis did discuss the possibility of
neeting on that day, but that the two could not agree upon a
time or location. Finally, it is undisputed that no neeting
bet ween (bertate and Davis took place on June 18, 2001. 1In
short, there was no “overt act” on the part of Davis evincing a
“firm purpose to commt a crine.” Accordingly, it was clearly
unreasonable for the jury to find Davis guilty of crimna
attenpt to commt trafficking in a controlled substance in the
first degree, and the trial court therefore erred by denying
Davis’s notions for a directed verdict of acquittal with respect
to this charge.

Based on the foregoing, the judgnent of the Franklin
Crcuit Court is affirmed in part and reversed in part.

ALL CONCUR
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