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BEFORE: BUCKI NGHAM COMBS, and TACKETT, Judges.
COMBS, JUDCE. Purcell Staffing, Inc., appeals froman opinion
and order of the Wirkers’ Conpensation Board. After our review
of the record and | egal argunments, we dismss this appeal.

On February 2, 2001, Mchael Gl lespie, an enployee of
Purcell Staffing, Inc., a tenporary staffing agency, was crushed

by a forklift on his third day of work at American Col d Storage.



He was imedi ately rushed to University Hospital, where he died
two weeks later. On May 25, 2001, an application for resolution
of injury claim(Form 101) was filed on his behalf by Teresa A
Gllespie, Mchael’s widow and the executrix of his estate. In
Cct ober 2001, Teresa Gllespie filed a “notion to revive her
claimin place of her deceased husband.”

The claimwas assigned to an Adm nistrative Law Judge
(ALJ), who concluded that Mchael’s work-related injury was the
proxi mate cause of his death. |[In an order entered on June 28,
2002, the ALJ addressed issues related to inconme benefits
payable to Teresa G|l espie, Mchael’s w dow, and to Witney
Gllespie, Mchael’s mnor child froma forner nmarriage, holding
that they would be resolved only after Whitney' s residence was
det er m ned.

After discovering Wiitney' s |ocation, on August 29,
2002, the ALJ ordered the nother of the mnor child to be joined
in the proceeding as a party-plaintiff. A |lunp-sum award of
$50, 000. 00 was nmade to M chael’'s estate; Teresa G|l espie was
awar ded $147.43 per week as M chael’s w dow pursuant to the
provi sions of KRS 342.750(1)(b); and pending a tel ephone
conference, Witney Gllespie’ s guardian was tentatively awarded

$55. 29 per week for the child s benefit.?

! The tel ephone conference scheduled to be held with the minor child' s
guardi an was cancell ed after the appeal to the Board was fil ed.
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Purcell Staffing appealed the ALJ's order and award to
the Board. |In its brief, Purcell contended that the ALJ had
erred by ordering benefits to be paid to Teresa G|l espie as
M chael s wi dow since she had filed a claimonly in her capacity
as executrix of Mchael’ s estate. It argued that the ALJ had
erred as well by ordering benefits payable to Wiitney G 1 espie,
t he decedent’s m nor child, since the child s guardian had never
made an appearance in the proceeding. “The alleged surviving
child has her own claimfor worker’s conpensati on benefits, and
is charged with knowl edge of the law.” Brief at 7. Wile the
enpl oyer had previously stipulated at the Benefit Review
Conference that the decedent was survived by Teresa G || espie,
his wi dow, and a dependent child, Whitney G| espie, independent
clains filed by either of themwould be tinme-barred by this
point in the litigation.

On February 5, 2003, the Board entered its opinion and
order dism ssing. The Board concluded that the appeal was
interlocutory since a final and appeal abl e order had yet to be
entered. “Since the ALJ directed further actions, planned and
schedul ed anot her pre-hearing conference, it is quite obvious
that all issues as to all parties have not been finally
decided.” Opinion and Order at 3.

Only a final decision of the Board is subject to

judicial review In Davis v. Island Creek Coal Co., Ky., 969




S.W2d 712, (1998), the Kentucky Suprene Court held that when a
deci sion of the Board sets aside an ALJ's decision and either
directs or authorizes the ALJ to enter a different award upon
remand, the action of the Board divests the party who prevail ed
before the ALJ of a vested right. Therefore, the decision is
final and appeal able to the Court of Appeals.

In the case before us, the opinion and order of the
Board did not term nate the action; it nmade no determ nation
Wth respect to the nerits of the case, nor did it divest the
prevailing party of a vested right. In refraining from
intervening in the proceedings before the ALJ had reached a
final determ nation, the Board made no bi ndi ng deci sion that
woul d beconme the “law of the case” so as to preclude a

subsequent appeal of any issue. See Witaker v. Mrgan, Ky., 52

S.W3d 567 (2001). As a result, the Board did not render a
final decision anenable to our review W conclude that Teresa
Gllespie’s notion to anend the pleadings, which is passed to
this nmerits panel for consideration, should be presented to the
ALJ.

The petition is HEREBY ORDERED di sni ssed.

ALL CONCUR

/s/ Sara Conbs
JUDGE, KENTUCKY COURT OF APPEALS
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