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BEFORE: EMBERTQN, CH EF JUDGE; BAKER AND JOHNSON, JUDGES.
EMBERTON, CHI EF JUDGE. The issue presented by this appeal is
whet her KRS 342.125 permits a previously settled workers’
conpensation claimto be reopened for the purpose of
apportioning settlenment proceeds received by the claimant in a
third-party tort claim After the Wrkers’ Conpensation Board
hel d that the statute did not, this petition for review

f ol | owed.

1 Kentucky Revised Stat utes.



M chael Vertrees sustained a work-related injury to
his right shoulder on July 9, 1998, and settled his claim
agai nst his enployer, Merrick Printing Conpany, in the |unp sum
amount of $47,491.55, representing an 18% disability rating. An
arbitrator approved the settlenent on February 15, 2000. Prior
to the settlenent approval, Vertrees underwent surgery to his
shoul der and devel oped a bone infection, and on Novenber 10,
2000, he filed a nedical mal practice cl ai magainst his surgeon
whi ch he settled on July 5, 2002, for a total sum of
$292,854.06. Merrick Printing did not attenpt to intervene and
assert its subrogation rights in the mal practice action until
July 8, 2002. The trial court denied Merrick’s notion.

On July 5, 2002, Merrick filed a notion to reopen the
wor kers’ conpensation claimalleging that under KRS 342.125 the
civil settlenent constituted “newly discovered evidence” and to
deny the notion would permt Vertrees a double recovery. Both
the Chief Adm nistrative Law Judge and the Wrkers’ Conpensati on
Board rejected Merrick’s contention.

The initial issue is what, if any, inpact Merrick’s
failure to intervene in the civil action prior to the settl enent
has on its right to seek subrogation. KRS 411.188(2) clearly
provi des that after notification of potential subrogation

rights, the subrogee shall assert its rights by intervention or



| oss of any rights with respect to the final award.? The statute

states it is applicable to all cases for danages and does not

excl ude enpl oyers liable for workers’ conpensati on benefits.

KRS 342.700(1), which precludes double recovery by injured

wor kers, does not prevail over the mandate of KRS 411.188(2).
KRS 342. 125 specifies certain conditions under which a

cl ai m may be reopened and the only possible condition applicable

to this case is “newy discovered evidence.” The Board properly

noted that newl y di scovered evidence presupposes that the

evi dence existed at the tinme the workers’ conpensation clai mwas

resol ved, but coul d not have been discovered through the

exerci se of reasonable diligence. At the time the settlenent

was approved, the civil action was pendi ng which could have

resulted in either settlenent or trial. Under the

circunst ances, the settlenent cannot be considered newy

di scovered evi dence.

The opinion of the Wrkers’ Conpensation Board is

af firned.
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2 See ZzZurich Amrerican Insurance Conpany v. Haile, Ky., 882 S.W2d 681 (1994).




