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BEFORE: COMBS, DYCHE, and KNOPF, Judges.
COVBS, JUDGE: Donald Ray Violett (Violett) appeals fromthe
deni al of his second RCr! 11.42 notion by the Warren Circuit
Court. We affirmthe denial of his second, successive notion.
After a mstrial followed by a newtrial, a Warren
County jury convicted Violett of one hundred fifty-seven (157)
counts of sexual abuse in the first degree and five (5) counts
of rape in the first degree. He was sentenced to a total of
seven hundred fifty-four years (754) in prison. As a matter of

right, Violett appealed his conviction to the Suprene Court of

! Kentucky Rules of Crimnal Procedure.



Kentucky. On Cctober 19, 1995, the Suprene Court affirned
Violett’s conviction in a published opinion that becane final on

Novenber 9, 1995. Violett v. Commonweal th, Ky., 907 S.W2d 773

(1995).

Violett has since attacked his conviction numerous
times. He has filed several petitions for wits of habeas
corpus in the courts of the Commonwealth as well as in federa
courts. He has also filed several petitions for wits of
mandanmus with this Court and with the Suprene Court of Kentucky.
In Novenber 1995, Violett filed a notion pursuant to CR 60.02% to
vacate his conviction, a notion which the trial court deni ed.

In August 1999, Violett filed his first RCr 11.42 notion with
the Warren Gircuit Court, claimng ineffective assistance of
counsel. The trial court appointed the Departnent of Public
Advocacy (DPA) to represent him DPA filed a supplenental RCr
11.42 notion on his behalf. After holding an evidentiary
hearing, the trial court denied the notion on June 11, 2001, as
being without nerit. Violett appealed that denial, and this
Court affirned.

Wil e the appeal fromthe denial of his first RCr
11. 42 notion was still pending before this Court, Violett filed
a second RCr 11.42 notion to vacate his conviction. He again

al | eged various argunents involving ineffective assistance of

2 Kentucky Rules of Civil Procedure.



counsel. He alleged nunerous acts of nalfeasance or non-
feasance on the part of his trial counsel, claimng: (1) that
he violated the attorney-client privilege; (2) that he failed to
di scover that prior to Violett’s indictnent, the investigating
of ficer had fal sely accused himof nunerous crines over a period
of ten years; (3) that he failed to object to the officer’s
proffered expert testinony since the officer was never qualified
as an expert.

Violett also clained that in the course of seeking an
i ndi ctnment, the prosecutor violated nunmerous grand jury
procedures. He argued that his attorney was remss in failing
to chall enge the indictnent based on prosecutorial m sconduct.
He argued that his step-daughter, who was one of his victinmns,
testified that she feared that her nother would | ose her hone if
she reported that Violett had sexually abused her. Violett
contended that his attorney failed to investigate this nere
“econom c fear” and proved i nadequate in failing to base a
defense on it.

Violett also argued that his new trial was barred by
doubl e jeopardy because his attorney “tricked hinf into agreeing
to allow the videotape of the first trial to be presented to the
second jury. He argued that his attorney failed to investigate
and to discover that his other victim his biological daughter,

was nore than twel ve years of age when he had sex with her and



that there was no evidence of forcible conpulsion. As a result,
he contends that he could not have been charged with rape in the
first degree as to her. Violett also challenged the sufficiency
of the evidence and the propriety of the jury instructions,
again attributing these errors to the ineffectiveness of his
counsel. The trial court summarily denied as neritless all of
the allegations in Violett’s second RCr 11.42. Violett appeals
once again to this Court.

In his appellant’s brief filed pro se, Violett raises
nunmerous allegations of error. He contends that his tria
attorney was ineffective for not objecting when the Commonweal t h
sought to anmend the indictnent to conformto the evidence
presented at trial after the close of its case. Violett also
contends that upon granting the Comonweal th’s notion and
amending the indictnment, the trial court lost jurisdiction over
hi s case.

During his first trial, the trial court had declared a
m strial due to the health problens experienced by Violett’s
attorney. Violett clains that the court ordered the mstria
absent mani fest necessity; thus, he contends that double
j eopardy barred his re-trial. Violett argues that the tria
court violated his right to due process by reading to the jury
only one of the one hundred twenty-three (123) instructions

regardi ng sexual abuse in the first degree. According to



Violett, this error in instruction forced the jury to “flip a
coin” and either to acquit himon all counts of sexual abuse or
to convict himof all. Furthernore, he clainms that the trial
court violated his due process rights by refusing to correct a
m sstatenment in his pre-sentence investigative report — another
error that allegedly invalidated his conviction.

Kentucky courts have articulated a specific procedure
allowing for a graduated series of steps by which a prisoner my

attack his crimnal conviction. &Goss v. Comonweal th, Ky., 648

S.W2d 853, 856 (1983). As the Suprene Court has stated in
G oss, this nmechanismis neither haphazard nor overlapping. On
the contrary, it is organized and sequential, setting forth the

rules regarding direct appeals: RO 11.42 and CR 60.02. 1d.

According to the high court,

RCr 11.42 provides a procedure for a notion
to vacate, set aside or correct sentence for
“a prisoner in custody under sentence or a
def endant on probation, parole or

condi tional discharge.” It provides a
vehicle to attack an erroneous judgnent for
reasons which are not accessible by direct
appeal. In subsection (3) it provides that
“the notion shall state all grounds for
hol di ng the sentence invalid of which the
novant has know edge. Final disposition of
t he notion shall conclude all issues that
coul d reasonably have been presented in the
same proceedi ng.” (Enphasis added). Id.

Violett has previously invoked all of the post-

conviction renmedies to which he was entitled. He has al ready



avai l ed hinself of his right to a direct appeal of his
conviction. Furthernore, he has previously filed both an RCr
11. 42 notion and a CR 60.02 notion.

The courts have nmuch nore to do than occupy
t hensel ves with successive ‘reruns’ of RCr
11.42 notions stating grounds that have or
shoul d have been presented earlier. Hanpton
v. Commonweal th, Ky., 454 S.W2d 672, 673
(1970), quoting Kennedy v. Conmonwealt h,
Ky., 451 S.W2d 158, 159 (1970).

Violett was required to present all the grounds for relief in

his first RCr 11.42 notion. See Hanpton v. Commonweal th, supra;

Case v. Commonweal th; Ky., 467 S.W2d 367 (1971); and Butler v.

Conmmonweal th, Ky., 473 S.W2d 108 (1971). Since he is seeking a

revi ew of the denial of his second, successive RCr 11.42 notion,
this Court nust refrain fromreview ng the notion.

W affirmthe trial court’s denial of the notion.
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