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BEFORE: BARBER, KNOPF, AND SCHRCDER, JUDGES.
KNOPF, JUDGE. Janes Perkins appeals froma judgnent of the
Warren Circuit Court, entered February 3, 2003, denying his
notion to vacate judgnment filed pursuant to RCr 11.42. W
affirm

On August 26, 1997, a jury convicted Perkins of
murdering Janmes Asher after finding that Perkins shot Asher in
the head with a handgun. As a result of this conviction, the
jury recommended that Perkins be sentenced to inprisonnent for

the remai nder of his |life. On Septenber 16, 1997, the tria



court entered an order sentencing Perkins in accordance with the
jury’ s recommendations. This conviction was affirnmed by the
Kentucky Suprene Court on direct appeal.?

Perkins filed his RCr 11.42 notion on April 17, 2000,
all eging that his counsel provided ineffective assistance. 1In
his RCr 11.42 notion, Perkins asserts that his trial counsel,

St ephen Todd, rejected a plea agreenent offer of ten years’

i mpri sonment wi thout ever explaining the offer or the potentia
consequences of proceeding to trial. The trial court schedul ed
two hearings concerning Perkins' notion. During the first
hearing, Perkins testified that Todd actually did informhim
that the Commonweal th had offered a pl ea agreenent wherein
Perkins woul d receive ten years in prison in exchange for
Perkins entering a plea of guilty to a mansl aughter charge.
Perkins further stated that Todd advi sed himthat he could

ei ther accept the plea agreenment offer or proceed to trial where
he could face a penalty of life in prison if convicted of
murder. Perkins admtted that he rejected the Conmmonweal th’'s
of fer because he did not want to enter a guilty plea. Perkins
also informed the trial court that he felt that Todd led himto
believe that he would be better off by proceeding to trial.

However, Perkins later admtted that Todd offered no prom ses

! Perkins v. Commonweal th, No. 97-SC-000798- MR (not -t o- be-
publ i shed opinion rendered April 22, 1999).




concerning any possible trial result. The Comonweal th offered
to call Todd as a witness, but he was not available during this
hearing. Accordingly, the trial court postponed the renai nder
of this hearing until Decenber 11, 2002.

During the Decenber 11, 2002 hearing, the Commobnweal t h
informed the trial court that Todd was again unavailable to
appear.? As such, the Commonweal th offered to submit an
affidavit from Todd concerning his response to Perkins's
al l egations. Perkins, through counsel, agreed to permt Todd s
affidavit to be entered into the record. According to Todd s
affidavit, Todd asserted that the Commonweal th offered Perkins a
20 year prison sentence in exchange for his guilty plea. Todd
al so stated that in a letter dated May 13, 1997, he advi sed
Perki ns that he had di scussed another plea offer with the
Commonweal th wherein Perkins would enter a plea to first-degree
mansl aught er in exchange for a prison sentence in the ten to
twenty year range. In that letter, Todd advi sed Perkins that he
would try to obtain a ten year sentence for Perkins, but if the
Commonweal th offered fifteen years, Perkins should accept it.

In a letter dated June 24, 1997, Perkins rejected any proposed
pl ea agreenent by declaring that “there is no way | can accept

ANY plea offer.” After the adm ssion of this affidavit into

2 At the time of the Decenber 11, 2002 hearing, Todd was in
Si npson County acting as a Donestic Rel ati ons Conm ssi oner.



evi dence, Perkins testified that Todd had left the decision to
accept or reject the proposed plea agreenent to Perkins.

In a judgnent entered February 3, 2003, the tria
court found that Perkins had received an offer fromthe
Commonweal th of fifteen years inprisonnment in exchange for his
guilty plea. The trial court also found that Todd i nforned
Perkins of this plea offer, asked Perkins to consider it and
i nformed Perkins of the penalties that were possible if his case
were to proceed to trial. Further, the trial court determ ned
that Perkins had rejected the plea offer. As a result of these
findings, the trial court held that Perkins failed to
denonstrate that Todd rendered ineffective assistance and
overruled Perkins’s RCr 11.42 notion. This appeal foll owed.

In order to prevail on an ineffective assistance of
counsel claim a defendant nust show that his counsel’s
performance was deficient and that the deficient perfornance
prej udi ced the defense.® The standard for assessing counsel’s
performance is whether the alleged acts or om ssions were
outside the wi de range of prevailing profession norns based on

an objective standard of reasonabl eness.* A court nust indulge a

3 Strickland v. Washington, 466 U.S. 668, 80 L. Ed. 2d 674, 104
S. . 2052 (1984); @Gll v. Conmmonwealth, Ky., 702 S.W2d 37
(1985), cert. denied, 478 U S. 1010, 106 S. C. 3311, 92 L. Ed.
2d 724 (1986).

“ Strickland, 466 U.S. at 688-89, 80 L. Ed. 2d at 694.
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strong presunption that counsel’s conduct falls within the w de
range of reasonable professional assistance.® The defendant
bears the burden of identifying specific acts or om ssions
alleged to constitute deficient performance.® In measuring
prejudice, the relevant inquiry is whether “there is a
reasonabl e probability that, but for counsel’s unprofessiona
errors, the result of the proceedi ng woul d have been different.
A reasonabl e probability is a probability sufficient to

"’ The burden is on the

under m ne confidence in the outcone.
nmovant to overcone a strong presunption that counsel’s
performance was constitutionally sufficient.?3

On appeal, Perkins presents two argunents for our
review. First, Perkins asserts that he was denied a full and
fair opportunity to denonstrate his claimfor RCr 11.42 relief.
Perkins submts that Todd s failure to appear at either
evidentiary hearing prevented himfromfully examning his tria

attorney concerning the nerits of his RCr 11.42 notion. A

review of the record shows that Perkins, through counsel, waived

°1d.

6 1d. at 690, 80 L. Ed. 2d at 695.

“1d. at 694, 80 L. Ed. 2d at 698.

8 1d. at 689, 80 L. Ed. 2d at 694; Commonweal th v. Pel phery, Ky.,
998 S.W2d 460, 463 (1999).




Todd’ s presence and agreed to permt the introduction of Todd s
affidavit into the record. Also, we note that the record
reveal s that neither the Commonweal th nor Perkins subpoenaed
Todd to appear at the hearing. |In fact, Perkins s post-
conviction notion attorney inforned the trial court that she had
no intention of calling Todd to testify at either hearing.
Accordingly, we find this argunent to be without nerit.

For his second argunment, Perkins asserts that he was
deprived of constitutional advice with regard to the
Commonweal th’s plea offer and received ineffective assistance of
counsel because his trial attorney did not adamantly stress that
this plea offer was in his best interest. W find this
assertion to be conpletely without nerit.

Prior to trial, a defendant is entitled to rely upon
his | awyer to nmake an i ndependent exam nation of the facts,
ci rcunst ances, pleadings and | aws involved and then to offer an
i nformed opinion as to what plea should be entered.® The record
herein clearly reveals that Todd conmuni cated the plea offer to
Per ki ns, infornmed Perkins of the maxi mum sentence he could

receive if convicted at trial and advi sed Perki ns about the case

® See Jones v. Wite, 992 F.2d 1548, 1557 (11'" Gir. 1993);
Sparks v. Commonweal th, Ky. App., 721 S.W2d 726, 727 (1986)
(counsel's advice not unreasonabl e or ineffectual where counse
advi sed defendant to plead guilty after evaluating strength of
evi dence, likelihood of conviction, and probability of sentence
in excess of prosecution's offer).




t he Commonweal th had against him Perkins admts that, after
nmeeting with Todd and receiving his advice, he freely rejected
this plea offer. The rules of professional conduct clearly
dictate that the client, not the | awer, should determnm ne what
pl ea should be entered in a crimnal case.'® Wth Perkins's
rejection of the proposed plea agreenent, Todd could do no nore
with regard to the plea negotiations and was obligated to
prepare this matter for trial. Thus, it is clear to us that the
trial court correctly determ ned that Perkins failed to
denonstrate that his trial counsel provided ineffective
assi stance because the record herein clearly shows that Todd
performed above and beyond the objectively reasonabl e standard
of counsel wth regard to the plea negotiations. Accordingly,
we believe that Perkins's allegations that his trial counse
rendered i neffective assistance during the plea negotiations is
wi t hout nerit.

For the aforenentioned reasons, the judgnment of the
Warren Circuit Court is affirned.

ALL CONCUR

10 Kentucky Rul es of the Suprene Court (SCS) 3.130(1.2).
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