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BEFORE: BARBER AND SCHRODER, JUDGES; AND M LLER, SENI OR JUDGE.‘!
SCHRCDER, JUDGE. Binta Baraka appeal s her conviction for

mansl aughter in the second degree? and for being a persistent

fel ony offender in the second degree® for which she received a
ten-year sentence on a conditional plea. Her conditional plea
reserved the right to appeal the trial court’s denial of her

notion to preclude an expert nedical w tness fromgiving an

! Senior Judge MIler sitting as Special Judge by assignment of the Chief
Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and KRS
21. 580.

2 KRS 507. 040.

® KRS 532. 080.



opinion that this case was one of a “hom cide by heart attack”
W reject Baraka's clains that the expert testinony did not neet

t he requirements of Daubert v. Merrell Dow Pharnmaceuticals,

Inc., 509 U S 579, 113 S. C&. 2786, 125 L. Ed. 2d 469 (1993),

that said testinmony woul d not have assisted the jury, and that
it was inproper for the expert to consider outside informtion
in arriving at her opinion as to cause of death. Accordingly,
the trial court properly ruled that the nedical exam ner could
give an opinion that the victims altercation with appell ant
produced the stress which caused the victinis fatal heart
attack. Therefore, we affirm

Prior to trial, Baraka noved for an admissibility
hearing regarding the testinony of Dr. Christen Roth, the
nmedi cal exam ner who perfornmed the autopsy on the victim At
sai d hearing which was held on February 28, 2002, Dr. Roth
testified that the decedent was very thin and very frail. She
al so di scovered through the autopsy that the decedent had a
nunber of medical problens, including coronary artery disease
and pul nonary enphysema. She observed that his coronary
arteries were very small and opi ned that he woul d have troubl e
getting blood to his head. Dr. Roth also observed abrasi ons and
contusions on the decedent’s arns and | egs plus superfici al
abrasi ons and bruises on his face and neck, though his interna

organs were not danaged.



Dr. Roth gave the cause of death as cardi ovascul ar
di sease/ heart attack, with contributing factors, the blunt force
trauma to the head and extremties, and pul nonary enphysena.

She could al so say that the superficial injuries occurred around
the time of death. She stated that the injuries to the victinis
head and extrem ties alone could not have caused deat h.

Dr. Roth also testified that the death was a homi ci de
based on her findings fromthe autopsy together wth outside
information from police concerning an altercation at the tine of
death. Dr. Roth stated that she was inforned by police that the
victimhad been in an argunent in which physical contact
occurred prior to his death. It was at this point that
“hom ci de by heart attack” became an issue. Dr. Roth expl ai ned
that it was generally accepted in the scientific community that
a sudden fatal heart attack can be brought about by the fright
or enotional stress of a crimnal act of another. |In support of
this proposition, Dr. Roth cited to an article published in the
Journal of Forensic Sciences by Dr. J.H Davis entitled “Can
Sudden Cardi ac Death be Murder?” which was admtted as an
exhibit in the hearing.* The hearing thereafter proceeded as a

hearing pursuant to Daubert v. Merrell Dow Pharnmaceuticals,

Inc., 509 U S 579, 113 S. C. 2786, 125 L. Ed. 2d 469 (1993),

when Baraka’ s counsel challenged the theory of “hom cide by

4 The copy of the article in the record does not indicate the year it was
publ i shed or vol ume nunber.



heart attack” relied on by the Conmonwealth. The trial court
overrul ed Baraka's objection to Dr. Roth’s testinony,
recogni zing that Dr. Roth was qualified to give such testinony,
t hat the concept of “homicide by heart attack” was generally
accepted in the scientific comunity, and that it is proper for
medi cal experts to testify to cause of death in crimnal cases.
Bar aka now chal | enges that ruling in this appeal.

Baraka first argues that the expert testinony at issue

in this case did not neet the requirenents of Daubert v. Merrel

Dow Phar naceuticals, Inc., 509 U S. 579, 113 S. C. 2786, 125 L.

Ed. 2d 469 (1993). See Mtchell v. Commonwealth, Ky., 908

S.W2d 100 (1995), overruled in part on other grounds, Fugate v.

Commonweal th, Ky., 993 S.W2d 931 (1999) (wherein the standards

set out in Daubert were accepted by the Kentucky Suprene Court).
In Daubert, the Court held that before expert scientific
testinmony can be admitted, it nust be determi ned that the
testinony is scientific know edge that will assist the trier of
fact to understand a fact in issue. Daubert, 509 U S. at 592,
113 S. C. at 2796. The Daubert Court then set forth certain
factors that a court can consider in making its determ nation of
scientific validity of the evidence: whether the theory or
techni que can be tested; whether it has been subjected to peer
review and publication; its known or potential rate of error;

t he exi stence and nmi ntenance of standards controlling the
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techni que’ s operation; and whether it has gai ned genera
acceptance within the relevant scientific comunity. Daubert,

509 U. S. at 592-95, 113 S. C. at 2796-97. In Johnson v.

Commonweal th, Ky., 12 S.W3d 258 (1999), the Court recognized

that the factors set out in Daubert are neant to be “hel pful,
not definitive” and that:

[A] court may consider one or nore or al

of the factors nentioned in Daubert, or even

ot her relevant factors, in determning the

adm ssibility of expert testinony. The test

of reliability is flexible and the Daubert

factors neither necessarily nor exclusively

apply to all experts in every case.

Johnson, 12 S.W3d at 264 (citation omtted). The standard of
review of a Daubert analysis is “whether in deciding the

adm ssibility of the evidence the trial judge abused his or her
di scretion.” Mtchell, 908 S.W2d at 102.

As stated above, Dr. Roth discussed an article
publ i shed in the Journal of Forensic Sciences which supported
the theory that enotional stress frombeing the victimof or a
witness to a crimnal act can cause a fatal heart attack. Dr.
Roth also testified that she had just attended a pathol ogy
conference where she heard a | ecture on the subject. Dr. Roth
stated that it was her understanding that the theory was
general ly accepted in the forensic pathol ogy conmunity and that

she did not know of any of her peers who did not accept it. As

to testing of the theory and its potential rate of error, Dr.
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Rot h explained that it would be clearly unethical to test such a
theory since it would involve trying to bring about a fatal
heart attack in the subject and that such a theory could only be
based on case studies.

In addressing only a sufficiency of evidence question
and not a challenge to the expert nedical testinony as in the

present case, in Gaves v. Commonweal th, Ky., 273 S.W2d 380,

382 (1954), it was held in Kentucky that a conviction can be
sustained for a death caused by fright, fear, or terror alone,
even though no hostile denonstration or overt act was directed
at the person of the deceased, if the act was illegal or
essentially dangerous. There are countless cases from ot her
jurisdictions wherein expert nedical testinobny was admtted to
establish the causal link between a fatal heart attack and the
enotional stress brought about by a crimnal act, although no
Daubert chal l enge was nmade in any of the cases and no specific
mention was nade of the theory of “homicide by heart attack”

Matter of Anthony M, 63 N.Y.2d 270, 471 N E. 2d 447, 481

N.Y.S. 2d 675 (1984); State v. Spates, 176 Conn. 227, 405 A 2d

656 (1978), cert. denied, 440 U. S 922, 99 S. C. 1248, 59 L

Ed. 2d 475 (1979); State v. D xon, 222 Neb. 787, 387 N. W2d 682

(1986); State v. Losey, 23 Chio App. 3d 93, 491 N. E. 2d 379

(1985); State v. Luther, 285 N. C. 570, 206 S.E 2d 238 (1974);

State v. Edwards, 136 Ariz. 177, 665 P.2d 59 (1983); State v.
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Kni ght, 247 N.C. 754, 102 S.E. 2d 259 (1958); Stewart v. State,

65 Ml. App. 372, 500 A.2d 676 (1985): State v. Vaughn, 707

S.W2d 422 (M. App. WD. 1986); Durden v. State, 250 Ga. 325,

297 S.E. 2d 237 (1982); People v. Stamp, 2 Cal. App. 3d 203, 82

Cal. Rptr. 598 (1969), cert. denied, 400 U S. 819, 91 S. . 36,

27 L. Ed. 2d 46 (1970). In Matter of Anthony M, 471 N E. 2d at

452, the Court stated, “In neither instance was the testinony of
t he nedi cal expert that there was a causal |ink so basel ess or
riddled with contradiction that it was unworthy of belief as a
matter of law”

Pursuant to the factors in Daubert and the ot her
rel evant cases and considerations di scussed above, we cannot say
that the lower court in the instant case abused its discretion
in finding that the theory of “hom cide by heart attack” was
scientifically valid. W next nove on to Baraka's claimthat
Dr. Roth’s expert testinony regarding “hom cide by heart attack”
did not neet the requirenent that it assist the trier of fact to
understand or determne a fact in issue.

KRE 702 provi des:

If scientific, technical, or other

speci al i zed knowl edge will assist the trier

of fact to understand the evidence or to

determine a fact in issue, a witness

qualified as an expert by know edge, skill,

experience, training, or education, may

testify thereto in the formof an opinion or
ot herw se.



It should be noted that Baraka does not chall enge the
qualifications of Dr. Roth, only that her testinony regarding
“hom ci de by heart attack” was not of assistance to the jury.

In Stringer v. Conmmonwealth, Ky., 956 S.W2d 883, 889-90,

(1997), cert. denied, 523 U S 1052, 118 S. C. 1374, 140 L. Ed.

2d 522 (1998), wherein our state’s highest Court abandoned the
“ultimate issue” rule, the Court acknow edged:

Ceneral ly, expert opinion testinony is

adm tted when the issue upon which the
evidence is offered is one of science and
skill, Geer’s Admir v. Harrell’s Admir, 306
Ky. 209, 206 S.W2d 943 (1947), and when the
subject matter is outside the conmon

know edge of jurors. O Connor & Raque Co.

v. Bill, Ky., 474 S.W2d 344 (1971).

[Jurors] usually do need the assistance of a
medi cal expert in determ ning the cause of a
physi cal condition in order to understand

t he evidence and determne the ultimate fact
in issue. KRE 401; KRE 702.

In the present case, the expert nedical testinony at
i ssue was scientific and outside the common know edge of jurors.
Laypersons are generally not qualified to determ ne cause of
death, especially in a case where it is alleged to be the result
of a heart attack fromthe enotional stress of a certain
crimnal act. Hence, the trial court properly found that Dr.
Roth’s testinony would assist the jury in determ ning Baraka's
guilt or innocence.

We finally turn to Baraka' s assertion that Dr. Roth's

testi nony shoul d not have been admitted because she had to rely
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on outside evidence to cone to her conclusion as to cause of
death. Dr. Roth testified that she arrived at her cause of
death from physical findings gathered during the autopsy
together with information given to her by police regarding the
ci rcunstances surrounding the victims death. |In particular,
she was informed that just prior to his death, the victimhad
been involved in an altercation with his daughter that involved
physi cal contact.

Baraka argues that Dr. Roth could only testify to her
fi ndi ngs based on her exam nation/autopsy of the body and could
not base her opinions on hearsay information fromthe police
whi ch was not subject to cross-exam nation (that Baraka
assaulted the victimjust prior to his death).

KRE 703 provi des:

(a) The facts or data in the particul ar case

upon whi ch an expert bases an opi nion or

i nference may be those perceived by or nade

known to the expert at or before the

hearing. |f of a type reasonably relied

upon by experts in the particular field in

form ng opinions or inferences upon the

subject, the facts or data need not be
adm ssi bl e in evidence.

(b) If determned to be trustworthy,
necessary to illum nate testinony, and
unprivil eged, facts or data relied upon by
an expert pursuant to subdivision (a) nay at
t he discretion of the court be disclosed to
the jury even though such facts or data are
not adm ssible in evidence. Upon request
the court shall adnonish the jury to use
such facts or data only for the purpose of
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eval uating the validity and probative val ue
of the expert's opinion or inference.

(c) Nothing inthis rule is intended to
l[imt the right of an opposing partyto
Cross-exam ne an expert witness or to test
t he basis of an expert's opinion or

i nference. (enphasis added.)

The above rule specifically allows an expert to base his or her

opi nion on facts froman outside source. See Rabovsky v.

Commonweal th, Ky., 973 SSW2d 6 (1998); Buckler v.

Comonweal th, Ky., 541 S.W2d 935 (1976). However, we believe

that KRE 703(c) would entitle the opposing party to cross-
exam ne the expert on those facts formng the basis of his or

her opi ni on.

In Nordmeyer v. Sanzone, 314 F.2d 202, 204 (6'" Cir.

1963), the Court stated:

It is settled |law that expert nedical
testinony expressing an opinion as to the
cause of death, based on a hypothetica
guestion enbracing the material facts
supported by the evidence, does not invade
the province of the jury, is admssible in
evi dence on the issue of cause of death, and
al t hough not concl usive on said issue, and
even though it does not disprove every ot her
possi bl e cause of death, is sufficient to
take such issue to the jury and to uphold a
verdi ct in accordance therewith. (citations
omtted).

It nmust be renenbered that the expert testinony at
issue in the instant case was offered only at a pre-tria

hearing and that there was no trial in the case. Had there been
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a trial, Baraka would have been able to present her own theory
of the case, and in so doing, challenge Dr. Roth’s opinion bot
as to the facts underlying the cause of death and as to the
cause of death itself. KRE 703(c). Although Dr. Roth could
gi ve her opinion as to cause of death, the cause of death and
Baraka's guilt or innocence would ultimtely be questions for

the jury which could reach a contrary result. See Bowing v.

Commonweal th, Ky., 320 S.W2d 306 (1959).

As to Baraka's objection to Dr. Roth's testinony on
hearsay grounds, the lower court stated that it would reserve
any hearsay rulings until trial. Again, had Baraka proceeded
trial, she would have been free to rai se any hearsay issues
regardi ng the expert testinony. However, we would note the
foll ow ng | anguage fromthe holding in Buckler, 541 S.W2d at
940:

[H ence we adopt as an exception to the
hearsay rule in Kentucky that an expert nay
properly express an opinion based upon

i nformation supplied by third parties which
is not in evidence, but upon which the
expert customarily relies in the practice of
his profession. . . . W enphasize that the
type of information which can be utilized by
the expert in form ng his opinion should be
only that produced by qualified personne

and on which the expert would customarily
rely in the day-to-day decisions attendant
to his profession. Such a limtation, we
feel, guarantees a relatively high degree of
reliability and frees the expert to use for
his testinony the tools on which he normally
relies in making a diagnosis.

-11-

h

to



For the reasons stated above, the judgnent of the

Fayette Crcuit Court is affirned.

ALL CONCUR.
BRI EF FOR APPELLANT:; BRI EF FOR APPELLEE:
Gene Lew er Al bert B. Chandler, |11
Lexi ngt on, Kent ucky Attorney Cener al

Gregory C. Fuchs
Assi stant Attorney Ceneral
Frankfort, Kentucky
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