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M NTQON, Judge. Denond R WIllians has appealed pro se fromthe
order of the Fayette Circuit Court denying his post-conviction
motion for CR' 60.02 relief fromjudgnent. W now affirm because
we conclude that the issues presented by WIllians were either
not properly raised under CR 60.02 or were insufficient to

justify relief fromjudgnent.

! Kentucky Rules of Civil Procedure.



Wllians was convicted by a Fayette County jury
followng a two-day trial in January 1998 of two counts of
first-degree sodony,? three counts of first-degree sexual abuse,?
and one count of second-degree sexual abuse,* for which the
circuit court followed the jury s reconmmendati on and sentenced
himto a maxi num of 37 years’ inprisonnent.

At the tinme the charges arose, WIllianms |ived across
the backyard from L.B., a twelve year old child. The convi c-
tions stem from WIllians’s sexual assaults on L.B. on two
occasions in WIllians’s home in June 1996 when WIlianms was
18 years ol d.

On the first occasion, WIlians invited L.B. to
WIllians’s house to watch television. Wil e seated together on
a couch, WIllians began stroking L.B.’s hair and |egs. As the
contact intensified, WIlians stripped off his own clothing,
applied hair grease to his penis, put sonme hair grease in L.B.’s
hand and forced L.B. to apply it to his penis. He then renoved
L.B.’ s clothing. Eventual ly, WIlianms rubbed his penis over
L.B.’s body, touching L.B.’s penis and between L.B.’'s buttocks.
He pushed his penis against L.B.’s lips, and he attenpted to

penetrate L.B."s anus wth his penis.

2 KRS 510. 070.
3 KRS 510. 110.

* KRS 510. 120.



On the second occasion, WIllians cane to L.B.’s house
to apologize for his earlier m sconduct. He then invited L.B.
to his house ostensibly to help fix himup wth a date with a
girl. Once inside Wllianms’s residence, WIllians pulled L.B. to
hi s bedroom where he pushed L.B. onto the bed and renpbved L.B.’s
clothing. WIllianms then renoved his own clothing, put on a
condom and nmounted L.B. from the rear attenpting to penetrate
L.B.’s anus with his penis. After the condom broke, L.B. pushed
WIllians away. Wllianms nounted L.B. again rubbing his penis
back and forth between L.B.’'s buttocks. A loud knock at the
front door interrupted the sexual activity. Wllians hurriedly
dressed and instructed L.B. to do so, as well.

Wen WIIlianms answered the door, he encountered L.B.’s
not her . She testified that WIlianms appeared at the door
sweating and wearing his pants inside out. L.B. went hone with
his nother. Eventually, L.B. told his nother about both
epi sodes with WIIians. She confronted WIllians and the police
were called. The police took L.B. to the University of Kentucky
Medical Center where he was examned for sexual abuse by
Dr. Ralph Alvarado, a resident assigned to pediatrics. At
trial, both L.B. and Dr. Alvarado testified as to the events.

Wlliams directly appealed his conviction to the
Kentucky Suprene Court, arguing the insufficiency of the

evi dence adduced at trial to support the <conviction; the



i mproper admission of Dr. Alvarado's hearsay statenents as to
what L.B. told him about the episode on June 29, 1996; the
failure of the trial court to grant a mstrial for a statenent
by L.B.’s nother that WIllianms “had been |ocked up” previously;
the failure of the trial court properly to instruct the jury;
the failure of the trial court to permt introduction of L.B.’s
school records; and the inproper introduction of DNA evidence.
The Kentucky Suprene Court affirmed the conviction in an
unpubl i shed opi ni on. Wllianms then collaterally attacked the
judgnent by nmotion wunder RCr® 11.42, alleging again the
insufficiency of the evidence to convict, the w thholding of
evi dence by the prosecution, the prosecutor’s m sconduct during
the trial, and the ineffective assistance of defense counsel.
The circuit court summarily denied RCr 11.42 relief wthout an
evidentiary hearing. This Court affirmed the trial court in an
unpubl i shed opinion rendered July 12, 2002.

The case of G oss . Conmmonweal t h® di scusses the

process for attacking a final judgnent of a trial court in a
crimnal case under CR 60.02 and explains its purpose. CR 60.02

provi des a procedure for relief that is not available by direct

appeal nor avail able under RCr 11.42. In order to succeed, the
novant nust show entitlenent to the special, extraordinary
> Kent ucky Rules of Criminal Procedure.

6 Ky., 648 S.W2d 853 (1983).



relief provided by CR 60.02.7 The proper procedure is first for
direct appeal from the judgnent, stating every ground it is
reasonable to then present.® Next, a defendant is required to
avail hinmself of RCr 11.42 relief as to any ground of which he
is or should be aware.® A novant is precluded from raising
i ssues under CR 60.02 which could reasonably have been presented
on direct appeal or in a RCr 11.42 notion. The standard for
review of an appeal involving a CR 60.02 notion is whether the
trial court abused its discretion.'°

WIllianms argues that the «circuit <court erred in
denying CR 60.02 relief for two errors in the trial proceeding.
He argues that Dr. Alvarado was inpermssibly allowed to answer
i nfl ammat ory hypot hetical questions based upon facts that were
not in evidence and that WIllianms was inpermssibly prohibited
from participating in the sentencing phase of the trial.
WIllians does not claim that new information has cone to |ight
to support these argunents. He sinply cites the trial record in
support of his argunent, and he does not offer explanation as to

why he did not raise them on direct appeal or in his RC 11.42

nmoti on. I ndeed, these are issues that WIlians could have
7 Id. at 857.

8 | d.

° I d.

10 Brown v. Commonweal th, Ky., 932 S.W2d 359, 362 (1996).
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raised, or previously did raise, in his direct appeal or his
RCr 11.42 notion. He is procedurally barred from raising them
now. The circuit court correctly denied the notion.

In addition to the procedural bar, WIllians’s clains

| ack substantive nerit. WIllianms argues that Dr. Alvarado gave
i nmpr oper t esti nony based upon i nfl ammat ory hypot het i cal
guesti ons. Specifically, WIliam argues that Dr. Alvarado

answered a hypot hetical question about the possibility that L.B.
could have been mstaken in his belief that WIIlians’s penis
penetrated L.B.’s anus as WIllians rubbed it back and forth
between L.B.’s buttocks. WIlliams argues that L.B. nade no
allegation at trial of anal penetration and that the jury was
m sled by such questioning by the Comonwealth. The trial
record actually proves otherw se. The jury heard L.B.’s
testinmony of nultiple tinmes during both occasions when WIIlians
rubbed his penis between L.B.’s buttocks. Moreover, on June 27,
1996, WIllianms forced him to bend over while he attenpted to
insert his penis in L.B.’s anus. Dr. Alvarado testified in
detail about what L.B. had told him This hearsay evidence was
approved by the Supreme Court on direct appeal. Dr. Alvarado
testified that although L.B. stated that he was uncertain
whet her there was actual anal penetration, L.B. felt WIIlians
ej acul ate between his buttocks after which L.B. reported a

stinging sensation around his anus. Dr. Alvarado told the jury
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that in his opinion, it was possible for a person to perceive a
sensation of penetration without actual entry into the anus.!!
Thi s opinion evidence was properly adm ssible. ?

As to the second alleged trial error, WIllianms states
in his brief that “[he] was renoved from the court room (Ssic)
during his trial due to a few mnor outburst (sic) during the
closeing (sic) argument phase of his trial” and not allowed to
return for the sentencing phase. RCr 8.28(2) provides that
“[a] defendant who persists in engaging in disruptive conduct
after being warned by the court that such conduct will cause him
or her to be renoved nmay be excluded from the courtroom”
“Disruption of court proceedings and renoval from the courtroom
has been held to be a voluntary waiver of the right to be
present at the trial.”* The trial record is replete wth
WIllianms’s disruptive outbursts followed by adnonitions, orders,
and warnings from the trial judge. Utimately, WIIlianms was
renoved from the courtroom after he repeatedly spoke out during
his counsel’s <closing argunent. The trial record further

di scloses that the trial judge offered to WIllianms’s counsel the

opportunity for Wllians to take the stand during the sentencing

1 Penetration is not required for a conviction of first-degree

sodony. Bills v. Commonweal th, Ky., 851 S.W2d 466, 469 (1993).

12 Stringer v. Conmmonweal th, Ky., 956 S.W2d 883, 889-890 (1997).

13 Scott v. Commonwealth,, Ky., 616 S.W2d 39, 43 (1981), quoting
Illinois v. Allen, 397 U S. 337, 90 S.Ct. 1057, 25 L.Ed.2d 353 (1970).




phase, but he declined that offer. Thus, we have no difficulty
in concluding that WIllians waived his right to be present
during the sentencing phase of the trial.

Finally, WIlianms argues that the circuit court should
have conducted an evidentiary hearing on his CR 60.02 notion. A
nmovant is not entitled to a hearing on a CR 60.02 notion unless
he "affirmatively alleges facts which, if true, justify vacating
the judgnment and further allege special circunstances that
justify CR 60.02 relief."' Since Wllians did not affirmatively
allege in his notion the existence of pertinent facts outside
the trial record, and he did not argue in his brief the
exi stence of new information that could have surfaced in an
evidentiary hearing, the trial court did not err in failing to
conduct an evidentiary hearing.

For the reasons stated above, the Fayette Circuit

Court’s order is affirned.
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