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COVBS, JUDGE. Kenneth Howard Jenki ns has appeal ed from a

j udgnment of the Fayette Circuit Court of February 12, 2003,
following his conditional plea of guilty to two counts of
receiving stolen property and possessi on of drug paraphernali a.
Pursuant to the plea agreenent, Jenkins pled guilty to
possessing property stolen from Professional Opticians and
Eyeglass Wrld. A simlar charge with respect to property

involving Dillard’ s was dism ssed. The trial court sentenced



Jenkins to three years, probating the sentence. Entering his
pl ea pursuant to RCOr! 8.09, Jenkins reserved his right to appea
the denial of his notion to suppress an out-of-court
identification of him Finding no error in the ruling of the
trial court on this itemof evidence, we affirm

The facts underlying this appeal are not in dispute.
On May 31, 2002, Joe Strain, an enployee of Professional
Opticians in Lexington, observed a black man trying on
mer chandi se in the store while apparently tal king on a cel
phone. The shopper was wearing a red Ni ke hat and a white
shirt. Strain testified that he becane suspicious of the man;
consequently, he “watched himlike a hawk” for several m nutes.
Mor eover, al though Strain approached the custoner tw ce to ask
if he could help himw th anything, his offers were refused.

Several hours |ater on the sane day, Strain received a
call fromsecurity personnel at Dillard s departnment store.
Strain was told that a person suspected of shoplifting at
Dillard s had been arrested and that several itens of eyewear
had been found in the suspect’s vehicle. Strain went to
Dillard s and identified several of the itens as having been
taken fromhis store.

A police officer asked Strain if he had recently

noti ced any suspicious persons in his store. Strain described

! Kentucky Rules of Crimnal Procedure.
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the man he had seen earlier in the day. Strain testified that
the police officer and the security enployee then | ooked at each
other and smled. They proceeded to play a security tape
recorded at Dillard s revealing a man who fit the very
description that Strain had given. Strain identified himas the
suspi ci ous custonmer he had seen earlier in the day.

Strain was the only witness called to testify at the
suppression hearing. Jenkins argued that Strain’s
identification of himon the surveillance video should be
suppressed, contending that the procedure was unduly suggestive
and, therefore, violative of his right to due process. However,
after applying the relevant factors set forth in Neil v.

Bi ggers, 409 U S. 188, 93 S.Ct. 375, 34 L.Ed.2d 401 (1972), the
trial court concluded that Strain’s identification was
sufficiently reliable in order to preclude its suppression.
Jenkins’s conditional plea and this appeal followed.

W apply a two-part analysis to the ruling of a trial
court on a notion to suppress evidence allegedly obtained in

violation of a defendant’s constitutional rights. Stewart v.

Commonweal th, Ky. App., 44 S.W3d 376, 380 (2000). First, we

review the record to determ ne whether there is substantia
evi dence to support the court’s findings of fact. |If so, these
findings are conclusive. RCr 9.78. Second, we review the tria

court’s concl usi ons of | aw de novo.



Jenkins argues that the trial court erred in denying
his notion to suppress. Initially, the Commonweal th chal | enges
t he necessity to address the nerits of the appeal.

[T]he use of the testinmony by M. Strain in
identifying the appellant as the man in the
surveill ance video had nothing to do with

t he charges he was convicted of. In fact,
it is open to question as to whether this
identification was even rel evant.

(Appellee’s Brief, p. 9.) W agree that the evidentiary ruling
at issue is not dispositive of any of the charges to which
Jenkins pled guilty. Wiile RCr 8.09 is usually a neans of
reserving for appellate review rulings which are case-

di spositive, it may be utilized for other purposes:

Wth the approval of the court a defendant
may enter a conditional plea of guilty,
reserving in witing the right, on appea
fromthe judgment, to review of the adverse
determi nation of any specified trial or
pretrial notion. A defendant shall be

al l owed to withdraw such pl ea upon
prevailing on appeal. (Enphasis added.)

Therefore, we will address the nerits of the appeal.

Jenkins argues that the “know ng | ook” and smles
exchanged between the police officer and security guard prior to
starting the tape were so suggestive that they tainted Strain’s
identification, rendering it unreliable. However,
suggesti veness al one does not nmandate excl usi on of

identification evidence. Biggers, supra, 409 U S. at 198-99.

As recently reiterated by the Kentucky Suprenme Court, the trial
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court must determ ne whether the identification is reliable
under the “totality of the circunstances.” Roark v.

Commonweal th, Ky., 90 S.W3d 24, 28-29 (2002). The five factors

to be considered in weighing whether a witness has nade a
m sidentification include the foll ow ng:

(1) the opportunity of the wtness to view
the crimnal at the time of the crinme; (2)
the witness' [s] degree of attention; (3) the
accuracy of the witness’ [s] prior
description of the crimnal; (4) the |evel

of certainty denonstrated by the w tness at
the confrontation; and (5) the Iength of
time between the crine and the
confrontation.

Id. at 29, citing Biggers at 409 U S. at 199-200.
Al though all five factors do not apply in the case
before us, the circunstances of this case, examned in |ight of

the Roark criteria, support the ruling of the trial court.

Strain testified that he observed Jenkins for several m nutes;

t hat he approached Jenkins and spoke to himtw ce; and that
because of his suspicion, he watched Jenkins “like a hawk.”
Additionally, Strain gave an accurate description of Jenkins
before ever watching the video. Finally, the reliability of his
identification was bol stered by the fact that nerchandi se from
his store was found in Jenkins’'s vehicle. Roark, 90 S.W3d at
24. W find no error in the trial court’s denial of the notion
to suppress the identification.

The judgnent of the Fayette G rcuit Court is affirned.

-5-



BRI EF FOR

ALL CONCUR.

APPELLANT:

John Ranpul | a

Lexi ngt on,

Kent ucky

BRI EF FOR APPELLEE:

Al bert B. Chandler, 111
Attorney CGeneral of Kentucky

Dennis W Shepherd
Assi stant Attorney Cenera
Frankfort, Kentucky



