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M NTON, Judge: Tinmothy Kirby appeals the denial by the circuit
court of hi s not i on under Kent ucky Revi sed St at ut es
(KRS) 439.3402 to be considered a victim of donmestic violence
and, therefore, exenpt from the severe limtations on parole
eligibility contained within KRS 439.3401. The circuit court
did not hold an evidentiary hearing on Kirby's notion, and it
did not explain its reasoning for denying it except to say that

he “is not excepted as a victim of donestic violence.” Wile it



is true that Kirby does not present the typical fact pattern
brought to mnd by the term “donestic violence,” the statutes in
guestion are witten broadly enough to enconpass the events
Kirby all eges occurred.

Kirby was charged with nmurder in connection with the
shooting death of his first cousin, Brian Johnson. Through an
agreenent with the Conmmonwealth, Kirby pled guilty to the |esser
crime of manslaughter in the first degree in exchange for a
recommended sentence of fourteen and one-half vyears. The
agreenent explained that the Commonwealth agreed to the |esser
charge because “[i]t is conceivable that a jury could determne
that the reported attack on [Kirby s] nother created an extrene
enot i onal di st ur bance W th justification whi ch supports
Mansl| aughter First Degree.” The “reported attack” referred to
is described by Kirby as an incident in which Johnson allegedly
attacked and choked Kirby's nother. Kirby describes the
shooting of Johnson as being done to prevent Johnson from
killing his nother; however, his plea to mansl aughter forecloses
the possibility that it could provide a conplete defense. The
pl ea agreenent by inplication characterizes the attack as one
that did not create an immnent risk of death or severe bodily
injury but, rather, was an event that precipitated an extrene

enoti onal disturbance which led to the shooti ng.



Because Kirby pled guilty to a class B felony which
i nvol ved the death of the victim he is within the definition of
violent offender contained in KRS 439.3401(1). As such, Kirby
will not be eligible for parole until he has served at |east
85 percent of his sentence as required by KRS 439.3401(3).
However, KRS 439.3401(5) provides that the enhanced penalties
for violent offenders “shall not apply to a person who has been
determ ned by a court to have been a victim of donestic violence
or abuse pursuant to KRS 533.060 with regard to the offenses
involving the death of the victim....”

W note that Kirby's notion under KRS 439.3402 is
something of a procedural irregularity in that KRS 439.3402(1)
provides that it applies to violent offenders convicted prior to
July 14, 1992. Because Kirby’'s plea and sentencing occurred in
1999 and 2000, respectively, his status as a violent offender or
victim  of donestic vi ol ence shoul d be gover ned by
KRS 439. 3401(5), which in conjunction with KRS 533. 060, requires
a hearing and findings to be nade concurrently wth final
j udgnment and sentencing. However, no issue regarding this
irregularity was raised in the circuit court or on appeal to
this Court; rather, the dispute as franed below and on appeal
centers around whether the alleged violence directed toward
Kirby’s nother could have had a mtigating effect on Kirby's

parole eligibility. Because neither the Comonwealth nor the



circuit court expressed any objection to the procedural posture
of Kirby's notion, we wll consider any irregularity harmn ess
and proceed to a determnation on the nerits.?
Critical in this case is a determ nation of whether
“donmestic violence,” as contenplated by the above statutes,
i ncludes the conduct pertaining to Kirby' s crine. W | ook to
the definitions in KRS 403. 720, which provides in relevant part:
(1) “Domestic violence and abuse” neans
physi cal injury, serious physi cal
injury, sexual abuse, assault, or the

infliction of fear of inmnent physical
injury, serious physical injury, sexual

abuse, or assaul t bet ween famly
menbers or nenbers of an unnmarried
coupl e;

(2) “Famly menber” means a spouse,

including a forner spouse, a parent, a
child, a stepchild, or any other person
related by consanguinity or affinity
wi thin the second degree[.]

The above |language includes a single incident of
assault wthin the definition of “donestic violence” if it
occurs between listed famly nenbers. W nust now decide
whet her Johnson and Kirby's nother satisfy the statutory
definition of famly nenbers; i.e., whether they are related by

consanguinity or affinity wthin the second degree. Qur

research revealed the following explanation for the nethods of

1 See Ky. R Crim P. (RCr) 9.24.



determ ning degrees of kinship, albeit in the context of descent
and distribution.

Two fornmulas exist for determning the
degree of kinship: the civil-law nethod, and
t he conmon | aw (or cannon-|aw) nethod.

The civil-law nethod of conputing
degrees of kinship has been adopted in sone
jurisdictions by statute or by court
deci si on. Under this nethod, the degree of
kinship is <calculated by counting upward
from the intestate to the nearest conmmon
ancestor, then downward to the clainmant,
W th each generation representing one
degr ee.

Conputing by the rule of the civil
| aw, parents and children of a deceased are
related to him or her in the first degree
and t he second degree conpri ses t he
grandparents, grandchildren, brothers, and
sisters of the deceased. Uncl es, aunts,
nephews, nieces, and great-grandparents of
the deceased are related to him or her in
the third degree, and the fourth degree
includes first cousins and great-uncles and

great - aunt s. The children of a cousin
(first cousins once renoved) are related in
the fifth degree. The relationship of

second cousins (related to each other by
descent from the sane great-grandparent) is
in the sixth degree.

A few jurisdictions enploy the
comon- | aw (or canon- | aw) nmet hod of
conmputing degrees of Kkinship. Under this
met hod, the degree of kinship is determ ned
by counting the nunber of generations from
the nearest common ancestor down to the
intestate or to the claimant, taking the
| onger of the two lines if they are unequal.



The fact that kinship can be
traced through two |lines of descent, such as
on the both the [sic] paternal and naterna
sides, does not affect the degree of the
rel ati onship.?

Nowhere in KRS 403.720, or anywhere else in the

statutes or case |aw, 3

does there appear a declaration that
Kentucky follows the common law or the civil law in determ ning

degrees of kinship. | ndeed, cases such as Fraser v. Tenney*

acknowl edge the difference in degree resulting from use of the
di fferent ki nship systens; however, nowhere is there an
expression of whi ch IS t he preferred det erm nati on.

Furthernore, Kentucky's statutes on descent and distribution® do

not speak in ternms of traditional degrees of kinship. Rat her
our statutes establish a detailed order listed by specific
2 23 Am Jur 2d Descent and Distribution § 73 (citations onitted).

3 There is an Opinion of the Attorney General, OAG 84-311, which

specul ates that Kentucky would probably follow the conmmon |[aw.
However, this opinion is purely speculative and of no precedential
val ue.

4 Ky. App., 987 S.w2d 796, 797 (1998). See also Brunton v.
Roberts, 265 Ky. 569, 97 S.W2d 413 (1936); Hook v. Joyce, 94 Ky. 450,
22 S.W 651 (1893).

> See Ky. Rev. Stat. (KRS) 391.010 et seq. W note that
KRS 403.720 dates to 1984, nearly thirty years since the |atest
significant revision of the descent and distribution statutes. W are
at a loss to explain the General Assenbly’'s decision to incorporate
the historic concept of degrees of kinship, which has not appeared
el sewhere in the law of the Commonwealth for nearly fifty years, into
a domestic violence statutory definition so long after the concept had
been abandoned in other contexts.



relationship (e.g., “children,” “father,” “nother,” etc.) to the
decedent w thout reference to any resulting degree of kinship.

Under the civil law system for conputing kinship,
Johnson woul d have been related to Kirby's nother in the third
degree. Under this calculation, Kirby could not be considered a
victim of donestic violence because the alleged assault on his
nother did not occur between famly nenbers as defined by
KRS 403. 720(2). Using the common | aw net hod, Johnson is related
to Kirby and Kirby’'s nother in the second degree. Under this
system Kirby could be considered a victim of donmestic violence
because the all eged assault was between fam |y nenbers.

Despite our best efforts at determining the intent of
the General Assenbly, KRS 403.720(2) is wholly anbiguous in its
met hod of determning kinship within the second degree. Qur
research was unable to find any authority in all of the Kentucky
Revi sed Statutes regardi ng which nethod to use.

In interpreting an anbiguous penal statute, doubt is
to be resolved in favor of the accused.® Here, application of
the common |aw nethod for conputing kinship would bring Kirby's
case within the availability of the exception for victins of
donmestic violence while application of the civil Iaw nethod

woul d nmake the exception unavail able. Accordingly, we hold that

6 Commonwealth v. Colonial Stores, Inc., Ky., 350 S . W2d 465, 467
(1961). This concept is known as the rule of lenity.




the conmon | aw nmethod for conputing kinship is to be applied in
interpreting KRS 403.720(2), which thereby brings within its
coverage a |arger class of defendants including Kirby.

W now turn our attention to the Comonwealth’s
argunent that Kirby cannot be considered a victim of donestic
vi ol ence because the alleged attack was directed at his nother,
not at him KRS 439.3401(5) incorporates by reference
KRS 533. 060. Contained wthin KRS 533.060(1) is |anguage
applying the so-called “donestic violence exception” to a
scenario wherein “the person against whom the weapon was used
had previously or was then engaged in an act or acts of donmestic
vi ol ence and abuse as defined in KRS 403.720 agai nst either the
person convicted or a famly nenber as defined in KRS 403. 720 of
the person convicted.” Therefore, KRS 439.3401(5) excepts from
restricted parole eligibility those defendants who commt any of
the acts listed in 439.3401(1) against an individual who has
commtted an act of donestic violence against a famly nenber of
t he defendant.

The Commonwealth has argued that it would produce a
bi zarre result to allow a defendant such as Kirby to avail
hi msel f of the |essened sanctions inposed upon violent offenders
who are the victinms of donmestic violence. However, there is
not hi ng bizarre about it. The General Assenbly chose to include

in its definition of victins of donestic violence those whose



famly menbers are assaulted, a category into which Kirby fits
if his allegations are true. W see no reason to interfere with
the legislature’ s policy choice. When analyzing a statute, we
must interpret statutory |anguage with regard to its comon and
approved usage. In so doing, we nust refer to the |anguage of
the statute rather than speculating as to what nay have been
intended but was not expressed.’ In other words, a court “may
not interpret a statute at variance with its stated | anguage.”®

On a different note, the Comonwealth has repeatedly
described Kirby's allegations regarding the attack on his nother
as “refuted by the physical evidence.” However, at this stage
in the proceedings there has been no evidence introduced which
of course, precludes any factual determ nation. For this
reason, the circuit court nust hold an evidentiary hearing to
deternmine the truth of Kirby' s allegations.®

The circuit court’s order denying Kirby's notion for
relief is vacated and the case remanded for an evidentiary
hearing consistent with this opinion.

ALL CONCUR

7

Commonweal th v. Allen, Ky., 980 S.wW2d 278, 280 (1998).

8 Id. (citation omtted). See also @urnee v. Lexington-Fayette
Ur ban County Governnent, Ky.App., 6 S.W3d 852, 856 (1999).

9 See Gober v. Commonweal th, Ky.App., 79 S.W3d 887 (2002).
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