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BEFORE: BARBER, McANULTY, AND M NTON, JUDGES.

M NTON, JUDGE: This is a direct appeal by Mark Dom no, who was
convicted of three counts of terroristic threatening after a
jury determ ned he had threatened to kill his ex-girlfriend,
Billie Core, and Core’s two children. He was sentenced to

t wel ve-mont hs’ confi nement and assessed a $500 fine for each
count, with the sentences to run concurrently. H's argunents

i nclude denial of a speedy trial, ineffective assistance of

counsel, prosecutorial msconduct, judicial bias, and



prejudicial introduction of irrelevant evidence. W believe
these argunents are either noot or without nerit, so we affirm
But because we agree that Dom no was indigent and shoul d not be
required to pay the fines assessed agai nst him we reverse
solely on that issue.

Domi no and Core net on the internet in January 2001.
After spending tine together in Maryland and Virginia, Core |eft
Domino to return to her hone in Louisville. According to the
record, Domno joined Core in Louisville in either |ate 2001 or
early 2002. He noved into Core’s apartnment with her and her two
small children, but their cohabitation was brief. The couple
was unable to get along, and Core eventually asked Domno to
nove out.

On April 8, 2002, Dom no arrived at Core’s apartnent
unannounced and uninvited. Although Dom no alleged his notive
for the visit was reconciliation, the gun in his wai stband and
the ensuing fight proved otherwise. After forcing his way into
Core’s apartnment, Dom no asked Core if they could talk. The
couple retreated to the bedroomto distance thensel ves from
Core’s children. Dom no accused Core of cheating on him and,
when asked to | eave, proceeded to lift his shirt to expose the

gun he was carrying.® The couple began to struggle, eventually

! The gun Donino was carrying was eventually discovered to be a pellet

gun. However, Core testified she thought the gun was “real”; and
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ending up in the living room Core asked her daughter, Brianna,
to call 911. But Domi no clained he would kill the children and
Core if they attenpted to contact the police.

Core’ s nei ghbor heard the struggle from her apartnent
and called 911. The police arrived quickly and found Dom no
standi ng over Core with his hands around her neck. Dom no was
arrested and Core was taken to a | ocal hospital for nedical
attention.

Dom no was indicted by the grand jury for burglary in
the first degree, intimdating a witness, assault in the fourth
degree, terroristic threatening in the third degree, and
violation of a protective order. He was assigned a public
def ender. However, Dom no repeatedly requested, and was
eventually granted, the right to proceed pro se at trial with
limted assistance of counsel. A jury found Dom no guilty of
three counts of terroristic threatening, and he was sentenced
accordingly. This appeal followed.

In his sonewhat ranbling and bizarrely organi zed
brief, Domi no makes six main argunents. W wll discuss each
cl ai m separately.

Dom no first argues that his constitutional rights

were viol ated because he was denied a speedy trial. Wthout

vi deotape fromthe trial proves the gun did, in fact, resenble an
actual weapon.



even getting to the nerits, we note that this argunment is noot.
Dom no has al ready served out his sentence in this case. Even
if we were to conclude that he had been denied a speedy trial,
there is no remedy we could afford him It is generally
accepted that “an appeal will be dism ssed where, due to
subsequent events, the circunstances have changed so as to nake
the determ nation of the question unnecessary.”? Since a
decision on the nerits of this issue would not benefit either
party, we are not conpelled to address it.

Second, Dom no clainms he received ineffective
assi stance of counsel. Again, we need not address this issue.
The general rule is that:

a claimof ineffective assistance of counsel

will not be reviewed on direct appeal from

the trial court’s judgnment, because there is

usually no record or trial court ruling on

whi ch such a claimcan be properly

consi dered. Appellate courts review only

clainms of error which have been presented to

trial courts.?
We acknow edge that Dom no did file a “Mdtion to Reassign
Council [sic] for Movant Due to Conflict of Interest.” But the

notion was never rul ed upon, and Dom no does not make a conflict

of interest argunent on appeal. Therefore, since Dom no did not

2 Sharp v. Robinson, Ky., 388 S.W2d 121 (1965).

3

Hunmphrey v. Commonweal th, Ky., 962 S.W2d 870, 872 (1998).
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rai se his ineffective assistance clains before the trial court,
we decline to address them now.

However, for the sake of argunent, even if we were to
address the nerits of this issue, Domno' s clainms would
necessarily fail. Domno was permtted to proceed pro se with
l[imted assistance of counsel. He was continually warned of the
dangers of proceeding pro se by both the public advocate and the

trial judge. Now, on appeal, Donmino is arguing that the

113 ”

assi stance he received was “too” limted, claimng the court
restricted his defense counsel and that defense counsel provided
him “very m nimal assistance” at trial.

Kentucky | aw does permt a defendant to proceed pro se
wth [imted assistance; however, the defendant nust specify the

“extent of services he desires.”?

In response to the court’s
request that he submt an affidavit highlighting the role both
he and defense counsel would play at trial, Domino stated that
he intended to “recei ve assistance of counsel within every
normal scope of counsel services” and that assistance would be
l[imted to the scope of services he wished to incorporate in his
defense. Essentially, the affidavit asserted that Dom no w shed
to proceed pro se but not pro se. He w shed to have counsel but

to not have counsel. Unfortunately, Dom no cannot have bot h.

The court appropriately permtted Donmno to consult with counse

* \Wake v. Barker, Ky., 514 S.W2d 692, 696 (1974).
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during trial and to have counsel present at all stages. W do
not think this anobunts to any nore of a “restriction” or
“limtation” than the term“pro se with limted assistance of
counsel ” cont enpl at es.

Dom no further argues that counsel m srepresented his
domcile to the court, failed to file notions as he requested,
failed to provide himw th requested docunents, failed
adequately to consult with him and failed to exanm ne the
evidence. The record does not support any of these argunents.
Def ense counsel did state that Dom no was not a resident of
Kent ucky, which, fromwhat we can deduce fromthe record, was
true. On his arrest citation, Domno |listed his residence as
Springfield, Massachusetts. Likew se, he was |linked to both
North Carolina and Virginia. H's only connection to Kentucky
was the brief period he lived with Core. Therefore, defense
counsel’s statenment that Domi no was not a resident of Kentucky
was not a m srepresentation

Wth regard to the other issues, Domno’'s own brief
includes six different letters sent to himfromthe public
advocate. The public advocate s office kept Dom no abreast of
all information pertaining to his trial, and he was adequately
represented at every hearing and notion hour. There is no

evi dence that defense counsel failed to exam ne evidence or that



counsel failed to file notions. As such, we find no fault with
counsel s assi stance and reject Dom no’ s argunent.

Third, Dom no argues that the prosecution provided
m sl eading and materially false statenments to the court.
Specifically, he asserts that the prosecution incorrectly
claimed the tel ephones in Cores’s apartnment had been destroyed,
t hat Dana Todd “had pantom ned the pointing of a gun in a

t hreat eni ng manner,” and that Brian Fantoni and Carol Cobb filed
a “Notice of Intent to Introduce Evidence Pursuant to KRE
404(b)” that contained fal se information

When presenting their cases to the jury, counsel for

"S5 Therefore, our

both parties nust be permtted “broad |atitude.
review of clains of prosecutorial m sconduct focuses on the
overall fairness of the trial, rather than the “cul pability” of
t he prosecutor.®

We find Dom no’s argunent regardi ng prosecutorial
m sconduct to be conpletely baseless. Dom no conplains that the
prosecution did its job. Wile we understand that sone of the
evi dence introduced by the prosecution may have shed an
unfavorabl e |light on Dom no, we do not believe that it

constituted m sconduct. There is nothing in the record to

indicate that any of the evidence presented at trial was unduly

®> Dean v. Conmonweal th, Ky., 844 S.W2d 417, 421 (1992).

6 Commonwealth v. Petrey, Ky., 945 S.W2d 417, 419 (1997).
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prejudicial to Domi no' s case, nor was there anything introduced
that appears to be blatantly incorrect or msleading. W cite
to the | anguage used by the Commonwealth in its brief:

As explained to [Domi no] by the trial court,

t he appellant’s version of events and the

conpl aining wtness’ version of events are

oftentinmes in factual dispute, so that is

why the entire matter is presented to the

jury to make findings of fact. .

Additionally, the trial court explained to

appel l ant that inconsistencies in

i nformati on were the subject of cross-

exam nation and material with which to

i npeach a wi tness through use of prior

i nconsi stent statenent[s].

Qur review of the videotapes fromthe trial confirnms these
statenents. As such, we conclude there is no proof of
prosecutorial m sconduct.

Domino’s fourth argunent is that the trial judge
shoul d have recused herself. He clainms judicial inpropriety
denied hima fair proceeding and that his constitutional rights
wer e vi ol at ed.

Donmi no’ s specific argunents are manifold. He clains
he was denied fair proceedi ngs because the trial judge did not
allow himto file pro se notions while represented by counsel
and that the judge did not grant his notion for new counsel
based on an alleged conflict of interest. Domno clainms his

constitutional rights were violated because the trial judge

“continuously del ayed” a hearing regarding his request to



proceed pro se by directing himto discuss the matter with
counsel. He also restates his previous ineffective assistance
of counsel and speedy trial argunents, claimng the trial judge
purposely limted the role of his defense counsel and
intentionally delayed his trial. Additionally, Dom no clains
the trial judge displayed bias by “laughing and joking” with the
Commonweal th’s Attorney, refusing to grant his notion to appoint
a new judge, “forcing” counsel upon him and failing to prevent
W t nesses from being present in the courtroomwhile others were
testifying.

KRS’ 26A. 015 requires a judge to disqualify in a
proceedi ng where “[the judge] has a personal bias or prejudice
concerning a party, or personal know edge of disputed
evidentiary facts concerning the proceedi ngs, or has expressed
an opinion concerning the nerits of the proceeding,” or where
“[the judge] has know edge of any other circunstances in which
[the judge’s] inpartiality mght reasonably be questioned.”?

We believe Dom no’s argunents on this issue are,
again, without nmerit. The trial judge in this case exhibited
extrene patience and fairness throughout the course of the

trial. There was no evidence that the judge expressed any

" Kentucky Revised Statutes.

8 KRS 26A.015(2)(a), (e); see also, Wbb v. Commonweal th, Ky.,
904 S.W2d 226, 227 (1995).




personal bias towards Dom no, nor was there any proof that the
judge’s partiality should have been questi oned.

To address each of Domino's argunents in brief: the
j udge properly prohibited Domino fromfiling pro se notions
whil e represented by counsel. The key to a pro se proceeding is
that the defendant represents hinself. While he was represented
by counsel and before a notion to proceed pro se had been
granted by the court, Dom no could not file his own notions.
Therefore, the judge appropriately dism ssed the pro se notions
he filed while represented by the public defender. As such, the
j udge properly declined to address Donmno’'s pro se notion to
reassi gn counsel .

The trial judge “del ayed” granting Dom no’s notion to
proceed pro se because the judge wanted Dom no to consi der the
ri sks associated with representing hinself and to have adequate
time to discuss the ramfications of proceeding pro se with
counsel. W believe this action reflects the trial judge's
concern that Domno’ s interests be adequately represented.

Mor eover, delays in bringing Domno's case to trial were not
intentional but, rather, a matter of scheduling conflicts with
the judge' s trial cal endar.

The ineffective assistance and speedy trial argunents
need not be readdressed as we have already di scussed both issues

in full.
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Finally, there is no indication that the judge was
bi ased. Having viewed those parts of the trial videos where
Domi no clains the judge was “laughing and joking” with the
prosecution, there is insufficient evidence to substantiate his
claim The judge properly denied the notion to appoint a new
j udge, as there was no reason why she shoul d disqualify herself.
Li kewi se, the judge did not act inproperly by allow ng Detective
Underwood, a witness for the prosecution, to remain in the
courtroom The Commonweal th chose Underwood as a representative
to sit at counsel table. Therefore, he was properly present
during the whole of the trial.

Based on these reasons, we see no reason why the judge
shoul d have recused herself, nor do we find any indication of
judicial bias or m sconduct.

Fifth, Dom no argues he was denied a fair tria
because irrel evant evidence was introduced. He clains that the
trial court inproperly allowed evidence of the existence of a
gun to be introduced at trial. Dom no supports his argunent by
claimng that the presence of a weapon is not an el enent of
terroristic threatening; therefore, he clains it should have
been suppressed due to its prejudicial nature.

What Domino fails to address is the fact that the

presence of a weapon is an elenment of burglary in the first
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degree, °

with which he was al so charged. Although he was only
convicted of three counts of terroristic threatening, that fact
does not preclude the introduction of evidence pertaining to the
other crimes for which he was charged. W will not disturb a
ruling on the adm ssibility of evidence unless we concl ude the
trial court abused its discretion.?® Here, the court clearly did
not. Therefore, we affirmthe decision to introduce evidence of
t he pellet gun.

Finally, Dom no argues he was inproperly assessed
fi nes because of his indigent status. W agree.

Wil e the record does not indicate that a notion and
affidavit to proceed in fornma pauperis was filed at the trial
| evel, we believe Dom no's financial status may be inferred from
the fact that he was represented by a public advocate fromthe
i nception of the charges at the district court |evel and he was
unabl e to make bond. Likew se, Dom no did request and was
granted perm ssion to proceed in forma pauperis on appeal.
KRS 534.040(4) states that fines for m sdeneanors wll not be
i nposed upon persons determ ned by the court to be indigent.
That determination is made by | ooking at the factors in

KRS 31.120. After exam ning these factors, it is clear that

Dom no was indigent and was inproperly assessed fines in the

® KRS 511.020.

10 Commonweal th v. English, Ky., 993 S.W2d 941 (1999).
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amount of $1,500. Therefore, we reverse the judgnent solely as
to that issue.

For the reasons stated herein, the judgnent of the
Jefferson Circuit Court is affirmed with regard to Domino’ s
argunents of denial of a speedy trial, ineffective assistance of
counsel, prosecutorial msconduct, judicial bias, and inproper
introduction of irrelevant evidence. It is reversed solely on
the issue of the inproperly assessed fines.

BARBER, JUDGE, CONCURS

MEANULTY, JUDGE, CONCURS | N RESULT ONLY.

BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE
Mark A. Dom no, Pro se Gregory D. Stunbo
Loui svill e, Kentucky Attorney Ceneral of Kentucky

George G Seelig
Assi stant Attorney Ceneral
Frankfort, Kentucky
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