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BEFORE: BARBER, SCHRODER, AND VANVETER, JUDGES.

VANMETER, JUDGE. Appellant, Billy Mles, appeals fromtwo
orders of the Montgonery Circuit Court, denying his notions nmade
pursuant to RCr 11.42 and CR 60.02. The two appeal s have been
consol i dat ed because the issues and argunents presented in the
notions are simlar. Appellant argues that one of the jurors at
his trial was biased, which constituted grounds for an

evidentiary hearing, and that his trial counsel was ineffective



for failing to interview and subpoena potential defense
W t nesses. For the reasons stated hereafter, we affirm

On Septenber 11, 1998, appellant was indicted for
commtting first-degree sodony agai nst an ei ght-year-old boy,
T.N. At trial, the primary evidence agai nst appell ant was
T.N.’s testinmony. Although T.N could not renenber the exact
date of the incident, T.N testified that it took place sone
ti me around Thanksgiving, 1997, when T.N. was staying the night
at appellant’s nother’s house. Appellant, who had been
drinking, arrived at the house and watched television with T.N.
T.N. then went to bed. T.N testified that at sonme point in the
ni ght, appellant canme into the bedroom and assaulted him T.N.
told his nother about the incident several nonths |ater.

Appel I ant mai ntains that he was at his nother’s house
on only one occasion, to pick up sonme clothes, which was during
the period when T.N. alleged the assault. Appellant clains that
T.N. was not present at the house on this particul ar day.

On February 29, 2000, the jury returned a verdict
finding appellant guilty of first degree sodony. Appellant was
subsequently sentenced to twenty (20) years inprisonnent. On
direct appeal, the Kentucky Supreme Court, in an unpublished

opi ni on rendered on Novenber 21, 2001 affirmed the judgnent.?

! Mles v. Conmonweal th, (2000-SC-0432-MR). The Kentucky Supreme Court did
vacate that part of the judgnment that inposed a three-year conditional
di scharge in addition to the twenty-year sentence.
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On April 18, 2002, appellant filed a pro se notion
pursuant to RCr 11.42, raising nine different clains. Pertinent
in the present appeal are appellant’s clains of ineffective
assi stance of counsel, for conducting inadequate voir dire, and
for failing to subpoena witnesses in a tinely fashion.

Appel | ant contends that the voir dire was inadequate because one
of the jurors, Anthony “Mark” Meadows (“Meadows”), failed to

di scl ose that he knew appel |l ant on a personal basis. Appellant
clains that as a juror, Meadows woul d have the opportunity to
remove “a drug deal er and al coholic” fromthe streets and put
appel lant into prison “where he bel onged.” Appellant attached
an affidavit to his RCr 11.42 notion from Deborah Meadows
(“Deborah”), Meadows’ ex-wi fe, which states that Meadows was
previously acquainted wwth T.N. and T.N.'s nother during the
same time that Deborah provided babysitting services in her
home. Deborah al so stated that she babysat T.N. and his sister
for approximately one year (fromthe end of 1997 through 1998)
and that Meadows was present during the babysitting peri ods.

On Cctober 25, 2002, Mles filed a pro se notion
pursuant to CR 60.02, CR 59.01 and RCr 10.02, requesting an
evidentiary hearing to investigate the claimof juror bias,
whi ch was also raised in the earlier notion. Appellant attached
a second affidavit from Deborah that provided nore details of

t he all eged acquai nt ance between Meadows, T.N., and T.N.’s
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not her. The affidavit stated in pertinent part: (1) T.N’'s
nmot her woul d regularly drop the children off on Friday evenings
and pick themup on Sunday; (2) the children may stay during the
week; (3) Meadows was present at the hone “practically every
tinme” the children were present; (4) although Meadows did not
overl ook the children, he was frequently in the same roomas the
chil dren wat ching tel evision or working on the conputer; and (5)
Meadows had “frequent” conversations with T.N.’s nother. This
second affidavit did not specify when the babysitting took
pl ace, but in appellant’s CR 60.02 notion, appellant contends
that the babysitting occurred from 1999 into the year 2000.
This period is approximately one year later than the period in
whi ch Deborah specified in the first affidavit.

Qur review of the record indicates that during the
course of the voir dire, both the Commonweal th and the trial
j udge asked the potential jurors whether any of them were
acquainted with T.N. or T.N.’s nother. Meadows did not respond.

On February 12, 2003, the trial court denied
appellant’s RCr 11.42 notion on the grounds that his counsel’s
performance was not deficient. Appellant’s notion filed
pursuant to CR 60.02 was al so denied, as it raised the sane
argunents as in appellant’s RCr 11.42 notion. An evidentiary

heari ng was not granted on either notion. This appeal followed.



First, appellant argues that the trial court erred in
denying his RCr 11.42 notion, because his trial counsel failed
to interview and subpoena w tnesses who could have testified
that the assault was fabricated.? Appellant also claims that the
trial court erred in failing to grant an evidentiary hearing on
this question. W disagree.

The two-pronged test for ineffective assistance of
counsel is (1) whether counsel nade errors so serious that he
was not functioning as “counsel” guaranteed by the Sixth
Amendnent, and (2) whether the deficient perfornmance prejudiced
the defense. Strickland v. Washi ngton, 466 U.S. 668, 687, 104
S.C. 2052, 2064, 80 L.Ed.2d 674 (1984). 1In analyzing trial
counsel s performance, the court nust “indul ge a strong
presunption that counsel’s conduct falls within the w de range
of reasonabl e professional assistance; that is, the defendant
nmust overcone the presunption that, under the circunstances, the
chal | enged action ‘m ght be considered sound trial strategy.’”
466 U.S. at 689, 104 S.Ct. at 2065 (quoting Mchel v. Louisiana,
350 U.S. 91, 101, 76 S.Ct. 158, 164, 100 L.Ed. 83 (1955)).

Appel I ant contends T.N.’s nother forced her son to
fabricate the sodony charges against himin order to get revenge
agai nst appellant’s famly. He clains that T.N.’s nother

attenpted to extort noney from appell ant’s not her because

2 Mppel l ant presented these issues in a different order, but for
organi zati onal purposes, we will review the issues accordingly.
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appel lant’ s uncle, Tomry Briscoe (“Briscoe”), was previously
found guilty of sexually abusing T.N.’'s sister. Wen

appel lant’s nother refused to give her the noney, appellant

mai ntained that T.N.’s nother mani pul ated her son into accusing
appel l ant of commtting sodony. Appellant also clains that the
fabrication did not arise until T.N. saw that his sister

recei ved favorable treatnent after accusing Briscoe of sexua
abuse.

Addi tional ly, appellant maintains that several nonths
prior to his trial, he inforned his attorney of eight potentia
defense witnesses. On appeal, appellant refers to two in
particul ar: Pam Shouse (“Shouse”), who he clains could testify
that T.N.’s nother had asked Shouse to testify that appellant
resided wwth his nother at the tinme the incident took place; and
Scott Goodpastor (“Goodpastor”), who could testify that T.N.’s
not her forced her son to rehearse his trial testinony
repeatedly. The record indicates that appellant’s attorney
subpoenaed Goodpastor one week prior to trial, but he was never
| ocated. Neither Shouse nor Goodpastor testified at the trial.

Appel | ant acknow edges that his counsel’s efforts to
present defense theories were hanpered by the Commonweal th’s
notion to exclude any evidence of the sexual abuse of T.N's
sister. Nonetheless, the record also indicates that the jury

was fully aware of a number of facts. On direct exani nation,
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T.N. testified that he knew about the sexual abuse suffered by

L

his sister and that he cane forward with his cl ai mbecause “she
didn't get in trouble or anything for telling.” The
Commonweal th asked T.N. if he or his sister received “any kind

of special attention” for telling and T.N. replied “no.” T.N.
also testified that the abuse was not discussed nuch in their
house. On cross-exam nation, T.N again reiterated his sister’s
abuse; but al so stated that although he di scussed the sodony
incident wwth his nother, they did not review the details of his
testinony.

Under the circunstances, we do not think that the
trial counsel’s performance in regard to obtaini ng Goodpastor as
a wtness was deficient because (1) counsel subpoenaed
Goodpastor a week before the trial; (2) counsel attenpted to
i npeach T.N.’s testinony by suggesting the sodony charge was
fabricated; and (3) the idea that further attacks on the
credibility of T.N. by a witness such as Goodpastor m ght only
have served to harm appellant’s case. And, it is not the
function of the reviewing court to usurp or second-guess
counsel’s trial strategy. Baze v. Commonwealth, Ky., 23 S.W3d
619, 624 (2000).

W also find that trial counsel was not deficient for

failing to obtain Shouse as a witness. Particularly, we note

that T.N. did not specify what night the assault took place.
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Thus, appellant’s contention that Shouse would testify that
T.N.’s nother requested that she fabricate the story that
appel l ant stayed with his nother on the night in question has
little merit.® As such, we find that counsel’s perfornmance was
not deficient.

Next, appellant argues that his trial counsel failed
to make further inquiry into any of the other eight w tnesses
of fered by appellant. The record denonstrates that counsel was
aware of appellant’s defense theories and that counsel m ght
have advanced them except for the very real concern that
attacking T.N. or his nother could backfire at trial. The
reviewi ng court “must be especially careful not to second-guess
or condem in hindsight the decision of defense counsel. A
defense attorney nust enjoy great discretion in trying a case,
especially with regard to trial strategy and tactics.” Harper
v. Commonweal th, Ky., 978 S.W2d 311, 317 (1998). Appellant has
sinply failed to present evidence sufficient to overcone the
strong presunption that his counsel’s assistance was reasonabl e.
Therefore, we need not address the second-prong in Strickl and.

In addition, we conclude that the trial court did not
err inrefusing to grant an evidentiary hearing on appellant’s

RCr 11.42 notion, specifically regarding appellant’s allegation

3 W also note that on cross-exam nation, appellant testified that he kept his
clothes at his nother’s home; appellant stayed the night there on other
occasions; he was fanmliar with the | ayout of the bedroons; and appel |l ant
stayed several tinmes when T.N was present.
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that his trial counsel failed to interview wi tnesses and to
ti mely subpoena them

“In a petition filed under RCr 11.42 the novant nust
show that there has been a violation of a constitutional right,
a lack of jurisdiction, or such a violation of statute as to
make the judgment void and therefore subject to collatera
attack.” Lay v. Commonweal th, Ky., 506 S.W2d 507, 508 (1974).
If that answer is yes, then “an evidentiary hearing on a
defendant’s RCr 11.42 notion on that issue is only required when
the notion raises ‘an issue of fact that cannot be determ ned on
the fact of the record.” Hodge v. Comonweal th, Ky., 68 S. W 3d
338, 342 (2001) (quoting Stanford v. Comonweal th, Ky., 854
S.W2d 732, 743-44 (1993) judgnent affirmed, 492 U S 361, 109
S.Ct. 2969, 106 L.Ed.2d 306 (1989)).

Here, the record refutes appellant’s contention that
his trial counsel’s performance was deficient in failing to
obt ai n Goodpastor and Shouse as w tnesses. The record shows
that T.N. was unable to renenber the precise date of the
assaul t, and appellant hinself indicated that he could have been
present at his nother’s house when the abuse occurred. As such,
appellant’s notion of an alibi was refuted. Therefore, we find
that an evidentiary hearing was not required.

Next, appellant argues that he was deni ed due process

when the trial court refused to hold an evidentiary hearing when
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it was shown that Meadows was biased. W note that appell ant
argued juror bias in his requests for relief pursuant to both
RCr 11.42 and CR 60.02. W cannot tell exactly how appellant’s
juror bias argument fits within the purview of RO 11.42,% so
therefore we will address this issue pursuant to CR 60.02.°

I n denying appellant’s request for relief pursuant to
CR 60.02, the trial court held that Meadows was not biased and
that an evidentiary hearing was not warranted. It is axionmatic
that CR 60.02(f) requires extraordi nary circunstances to be
shown before relief wll be granted. Berry v. Cabinet for
Famlies & Children, Ky., 998 S.W2d 464, 467 (1999). The
standard of review for relief under CR 60.02(f) is whether the
trial court abused its discretion. Dull v. George, Ky.App., 982
S.W2d 227, 229 (1998). “Relief under CR 60.02(f) is available
where a clear show ng of extraordinary and conpelling equities
is made.” Bishir v. Bishir, Ky., 698 S.W2d 823, 826 (1985).

1]

To obtain a new trial because of juror nendacity, “a
party nust first denonstrate that a juror failed to answer
honestly a material question on voir dire, and then further show

that a correct response would have provided a valid basis for a

4 Meadows answered the voir dire questions to counsel in the negative.
Appel lant fails to denonstrate how his trial counsel’s perfornmance was
deficient in uncovering anything to the contrary.

® “CR 60.02 is not a separate avenue of appeal to be pursued in addition to
other renedies, but is available only to raise issues which cannot be raised
in other proceedings.” Goss v. Commonweal th, Ky., 648 S.W2d 853, 856
(1983).
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chal I enge for cause.” Adkins v. Commonwealth, Ky., 96 S.W3d
779, 796 (2003) citing McDonough Power Equip., Inc. v.

G eenwood, 464 U.S. 548, 556, 104 S.Ct. 845, 850, 78 L.Ed.2d 663
(1984). A juror is qualified to serve unless there is a show ng
of actual bias. Key v. Commonweal th, Ky.App., 840 S. W2d 827,
830 (1992); Pol k v. Commonweal th, Ky.App., 574 S.W2d 335
(1978). “It is incunbent upon the party claimng bias or
partiality to prove the point.” Polk, 574 S.W2d at 337.

Here, the only evidence that appellant offered to
substantiate the allegation that Meadows was biased is an
affidavit from Deborah. Upon a careful review, there are
troubling inconsistencies in the affidavits and in appellant’s
notions, such as the vagueness regarding the tinme period when
t he babysitting took place. And, during the course of the voir
dire, both the Commonweal th and the trial judge asked whet her
any one was acquainted with T.N. or his nother. Despite no
response from Meadows, the record sinply does not reflect any
evi dence to support appellant’s allegation that Meadows fail ed
to answer the question honestly. See Adkins, 96 S.W3d at 796.
See al so Copley v. Commonweal th, Ky., 854 S.W2d 748, 750 (1993)
(no bias even though the juror was a fell ow enpl oyee of the
victim; Sanders v. Commonweal th, Ky., 801 S.W2d 665, 669
(1990) (no bias even though juror worked with victinis spouse).

We cannot conclude that appellant’s contention of juror bias is
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a reason of extraordinary nature justifying relief of the type
envi si oned under CR 60.02(f). Therefore, we find that the tria
court did not abuse its discretion.

We al so conclude that the evidence concerning the
al | eged encounter between Meadows and T.N. did not necessitate
an evidentiary hearing. Wen a notion filed is pursuant to CR
60.02, “[t]he decision to hold an evidentiary hearing is within
the trial court’s discretion and we will not disturb such absent
any abuse of that discretion.” Land v. Commonweal th, Ky., 986
S.W2d 440, 442 (1999). An evidentiary hearing is not required
where the notion may be adjudicated by reference to the record
al one. Such was the case herein, and the trial court properly
ruled on the notion wi thout conducting a hearing.

Accordingly, the orders denying appellant’s post-tria

noti ons are affirned.
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