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HUDDLESTON, Seni or Judge: Mark G Hamlton appeals from a

Workers’ Conpensati on Board opinion affirmng the decision of an

! Seni or Judge Joseph R Huddleston sitting as Special Judge
by assignnent of the Chief Justice pursuant to Section 110(5)(b)
of the Kentucky Constitution and Ky. Rev. Stat. (KRS) 21.580.



Adm ni strative Law Judge who denied his notion to reopen his
cl ai m agai nst Kentucky-West Virginia Gas Conpany and the Speci al
Fund because he *“failed to prove that he is suffering a
wor sening of condition or increase in occupational disability
pursuant to [Kentucky Revised Statutes] KRS 342.125 . . .7
Ham [ton also appeals from the denial of his petition for
reconsideration in which he argued that the ALJ “erred as a
matter of law by finding that [Ham |Iton] had a worsening of his
condition at his lower back which warrants a |unbar fusion at
L4-5 and L5-S1 wthout an increase in his occupational
disability.” According to Hamlton, the ALJ further erred by
not bifurcating the case, “since he confirnmed the need for the
surgery, determning after the surgery, once Mrk reached
[ Maxi mum Medi cal | nprovenent] MM, the |level of his occupational
disability.”

When reviewi ng decisions of the Board, our function is
to correct the Board only where we perceive that it “has
over| ooked or m sconstrued controlling statutes or precedent, or
commtted an error in assessing the evidence so flagrant as to

n 2

cause gross injustice. Because the Board thoroughly sunmari zed

the relevant facts, properly applied controlling precedent and

2 Western Baptist Hospital v. Kelly, Ky. 827 S.W2d 685, 687
(1992).




did not commt an error in assessing the evidence, we adopt its
opi ni on as our own:

Mark G Hamlton [] appeals from an opinion
and order rendered August 6, 2002, by Hon. Donald G
Smth, Adm nistrative Law Judge (“ALJ”), dism ssing on
reopening his <claim seeking total and pernmanent
occupat i onal disability benefits agai nst t he
respondents, Kentucky-West Virginia Gas Conpany [] and
the Special Fund. Hamlton also appeals from an order
i ssued Septenber 17, 2002, denying his petition for
reconsi derati on.

On appeal, Hamlton appears to raise two
issues. First, Hamlton argues that the nore credible
nmedi cal evidence should have conpelled a finding by
the ALJ in his favor. Specifically, Hamlton points
to the fact that the ALJ, in addition to dismssing
his claim for additional incone benefits, approved his
request for surgery. Ham | ton maintains that since
the surgery and <corrective procedures were not
required or even nentioned at the tine of his original
award, the ALJ's dismssal of his claim for increased
disability benefits is inconpatible with that ruling.
Ham [ ton contends, “It is inpossible to not have a

worsening of <condition or increase in occupationa



di sability” where surgery is required. Alternatively,
Ham I ton seeks to have the ALJ's decision regarding
i ncome benefits vacated and requests that his claim be
remanded w th instructions that the ALJ institute
interlocutory relief in the form of tenporary total
disability (“TTD') benefits until the proposed surgery
IS per f or med and he reaches maxi mum  nedi cal
i nprovenent thereafter.

Ham lton suffered a work-related injury on
Decenmber 6, 1991, while in Kentucky-Wst Virginias
enpl oy. On that occasion, he injured his back while
lifting a log at work. He subsequently filed an
Application for Adjustment of Injury Caim with the
Department of W rkers’ Cains, which was assigned to
ALJ Janes L. Kerr for final adjudication. In addition
to Hamlton's testinony by deposition and at final
heari ng, nmedi cal evi dence was subm tted from
Dr. Ruben P. Singayao, Dr. Robert W Lowe, Dr. Jose L.

Rodri guez, Dr. Robert P. Goodman, and Dr. Joseph L.

Zer ga. Also submtted were psychological and/or
psychi atric reports from Dr. Shel | e Dietrich,
Dr. Robert Granacher and Dr. WIliam Wit zel. Because

Ham [ton’s claim on reopening does not involve a

psychol ogi cal component t he testi nmony of



Drs. Dietrich, Ganacher, and Witzel wll not be
summari zed.

Dr . Si ngayao was Ham |l ton’s ori gi nal
treating physician. He first saw Ham |ton on Decenber
9, 1991. At that time, Ham lton conplained of back
pain radiating into his right |eg. The doctor noted
swelling over Hamlton's |ow back from L2 through L5.
Muscl e spasm was also present in that region. A CT
scan perfornmed at the direction of Dr. Singayao
revealed a small <central and lateral bulge of the
nucl eus pul posus at L4-S1. An MRl also perforned at
that tine, revealed evidence of a right |ateral focal
protrusion or herniation at L4-5 into the anterior
spi nal canal .

Dr. Robert Lowe perfornmed an independent
nmedi cal evaluation of Hamlton on April 13, 1992.
Range of notion on that occasion was I|imted.
Ham | ton exhibited a subtle decreased sensation to his
right foot on the side of the great toe when conpared
to the lateral side. A CI scan dated Decenber 10,
1991, interpreted by Dr. Lowe, revealed a central
bul ge at L5-S1. An MRl dated Decenber 27, 1991,
indicated a central bulging disc at L4-5 causing

i ndention in the dura. Dr. Lowe recommended that



Ham | t on undergo percutaneous discectony surgery as a
result of his findings.

Dr. Rodriguez performed an exam nation of
Ham | ton on January 14, 1992. At that time, Hamlton
exhibited mld sensory deficits of the right |Ieg.
Straight leg raising tests on the right produced back
pain with mniml radicular synptons. Dr. Rodriguez
also reviewed the MR and CT scan previously
referenced as denonstrating evidence of a disc
herniation at L4-5 centrally. Dr. Rodriguez also
recommended Hamilton undergo a percutaneous discectony
and reconmended restrictions of no lifting, bending,
st oopi ng or kneeli ng.

Dr. Goodman initially per f or med an
i ndependent nedical evaluation of Hamlton on March
26, 1993. At that tinme, Hamlton’s chief conplaint
was pain in his back and legs, greater in the right
leg as conpared to the left. Upon exam nati on,
Hamilton’s range of notion was |imted. Straight |eg
rai sing produced |ow back pain. Dr. Goodman noted
that Hamlton had dimnished sensation at L5-S1
bilaterally. After reviewing the CT scan, M, and x-
rays, Dr. Goodnan diagnosed pre-existing degenerative

changes with injury. Dr. Goodman stated that Hanilton



was at maxi num nedical inprovenment and would not
requi re surgery. He assessed a 5% to 6% inpairnent
apportioned equally between the injury and the arousal
of a pre-existing dormant degenerative condition. Dr.
Goodman recommended that Ham lton engage in no lifting
in excess of twenty pounds on a frequent basis, or
thirty-five pounds occasionally. Dr. Goodman further
noted that Hamilton should not return to his forner
enpl oynent w thout conditioning, but opined that he
could occasionally clinb, bend, stoop, kneel, crouch
or crawl at that tine.

Dr. Zerga initially perforned an independent
medi cal evaluation of Ham lton on April 10, 1993. At
that time, HamlIton conplained of |ow back soreness
and nuscle tightness radiating into his right |eg
posteriorly, and hi s | ef t | eg on occasi on.
Dr. Zerga’'s physical examnation was deened nornal
except for straight leg raising producing tenderness
in the back, mximal on the right side wth no
radi cul ar pain. Range of notion was found to be
limted. EMS and NCV studies conducted at the tine of
Dr. Zerga's initial evaluation were determned to be
normal. Dr. Zerga assessed an 8% i npai rnent under the

Anmerican Medi cal Association, CGuides to the Eval uation




of Permanent |npairnent, (“AVMA Quides”), but indicated

that 3% of the inpairnent could be resolved wth
increased activity. Dr. Zerga further stated that
Ham [ton could |ift twenty pounds at maxinum with no
repetitive bendi ng or stooping.

At the time of his original claim Hamlton
descri bed experiencing sharp pains in his |ow back
radiating into both legs as a result of his injury.
He testified that his pain was irritated by sitting or
standing, and indicated that at tinmes he was forced to
lay on the floor for relief. He further described
difficulty sleeping, anxiety, and depression.

In an opinion and award rendered March 31,
1994, ALJ Kerr dismssed that portion of Hamlton's
claim all egi ng secondary psychol ogical overlay. As to
Ham [ ton’s physical conplaints, however, ALJ Kerr
found those to be credible. In so ruling, ALJ Kerr
specifically decided as foll ows:

12. The Adm nistrative Law Judge
finds that the plaintiff clearly sustained
an injury of appreciable proportions on
Decenber 6, 1991 which wll affect his
ability to conpete for the type of work he

is customarily able to perform Car ef ul



consideration of both the lay and nedical
testinmony as well as plaintiff’s age,
education and work experience lead to the
conclusion that the plaintiff has sustained
an occupational disability of 60% wth 30%
to the Special Fund as a result of the
activation of a pre-existing dormant non-
disabling condition into disabling reality
as result of the accident. In determ ning
that the plaintiff has a 60% occupational
disability, the Admnistrative Law Judge
notes that the only physical restrictions
contained in the file of recent vintage are
those presented by the defendant-enployer.
Wiile Dr. Rodriguez did state that the
plaintiff cannot lift, bend, kneel or stoop,
he noted that the plaintiff was not at
maxi mum nmedi cal I mprovenent . The
Adm ni strative Law Judge notes that Dr.
Zerga’'s restrictions are nost credible and
he restricts the plaintiff to lifting twenty
pounds at a maximum wth no repetitive
bendi ng or stooping. In determning that

t he plaintiff has 60% occupat i onal



disability, the Admnistrative Law Judge
notes that the plaintiff has an average |Q
and adequate academc skills. Thus, the
plaintiff is capable of being retrained to
the extent that his physical restrictions
and mental condition allow him to perform
wor K.

13. The Administrative Law Judge finds
that the plaintiff cannot return to any of
his former occupations and thus may benefit

fromrehabilitation pursuant to KRS 342. 710.

Consequently, ALJ Kerr approved an award of benefits
based upon a 60% occupati onal disability.

Subsequently, on August 31, 1998, Hamlton
filed a nmotion to reopen pursuant to KRS 342.125,
seeking an increase in occupational disability
benefits. In that notion, Hamlton alleged that his
physi cal condition had worsened since the March 1994
award, and further verified that he had since cone
under the care of Dr. Harry Lockstadt who had
recommended surgery. By order issued OCctober 23,

1998, Ham lIton’s notion to reopen was sustained to the

10



extent that his case was ordered assigned to an
Arbitrator for purposes of binding nediation.

Followi ng the issuance of a benefit review
determ nation by the Arbitrator, Ham lton then sought
de novo review before an Adm nistrative Law Judge. By
order of the Comm ssioner issued March 1, 1999,
Ham [ton’s claim was assigned to ALJ Smth for
pur poses of further adjudication.

On April 8, 1999, HamlIton filed a notion to
pl ace his reopening in abeyance. As grounds, Ham |l ton
i ndicated he had been scheduled for surgery by Dr.
Lockstadt, however, no date for surgery was provided.
What is nore, Hamlton did not seek interlocutory
relief in the form of TTD benefits or that nedica
costs associated with the surgery be paid by Kentucky-
West Virginia.

Ham lton’s notion was sustained by ALJ Smth
and his claim was placed in abeyance by order issued
April 23, 1999. Following the ALJ's order, up to and
including the present, surgery has not yet been
performed. According to Hamlton, this was due to the
fact that Kentucky-West Virginia declined paynent for
t hat medi cal procedure. Nevert hel ess, Ham lton stil

did not seek interlocutory relief, and his claim

11



remai ned in abeyance until its renoval by order of ALJ
Smth issued April 25, 2000.

Ham [ton's claim then proceeded to a
decision on its nerits. Delays occurred, however, due
to several m ssed independent nedical evaluations and
numer ous requests for extensions of proof tine by the
parties. By the end of the protracted discovery
process, in addition to Hamlton's testinony by
deposition and at final hearing, nedical evidence
submtted for ALJ Smth’s consideration on reopening
consi st ed of medi cal records, reports, and/ or
depositions from Drs. Lockstadt, Goodman, and Zerga.

On reopening, Hamlton maintains that his
back pain is now “nore severe, sharper pain” than at
the time of his original claim He also testified
that the radicular pain in his left leg is now
constant and far worse. Ham | ton indicates that since

1994, the ampbunt of nedication he takes has been

i ncreased. Hamilton further testified that his
ability to engage in physical activities has
| ess[e]ned in recent years. He stated he now sl eeps

less than in 1994 and that he cannot walk as far or

sit as long as at the tinme of his original award. He
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rated his pain in 1994 as seven or eight on a scal e of
ten, whereas it now averages nine or ten.

Ham [ ton testified he |ast saw Dr. Lockstadt
in March of 2000. Since that tinme, he has sought
treatnent from Dr. Ira Potter and Dr. Anthony Stugan.
He has not returned to work since the date of his
ori gi nal award and was awarded Soci al Security
di sability benefits prior to his original decision.

Based upon an examnation that occurred
August 15, 1997, Dr. Lockstadt assessed Hamlton as
suffering from a DRE Category |V pursuant to the AVA
Qui des, producing a 25% whol e person inpairnment. It
was Dr. Lockstadt’s opinion that HamlIton is basically
unenpl oyable due to his synptons and, at best, could
work at nothing nore than “very |ight sedentary type
work where he would be allowed to sit at a desk, do
sone work for a few hours during the day and then be
all onwed to nove about.”

In a letter dated May 1, 1998, Dr. Lockst adt
opined that Hamlton’s condition had deteriorated
since the time of his 1991 injury. Dr. Lockst adt
stated that at the tine of the injury, Hamlton only
conplained of single |eg pain. Over the preceding

year, however, Hamlton reported increasing pain in
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his back and left Ilower extremty. Dr. Lockst adt
stated he thought it was clear Hamlton had shown
progressive deterioration in his function, as well as
i ncreased pain and synptons.

Dr. Lockst adt testified that in 1991,
Ham | ton had wundergone an MR exam which reveal ed
degenerative disc disease and a disc herniation at L4-
5, causing some nerve root irritation. A subsequent
MRI scan was perforned in 1997, which denonstrated
t hat Ham lton's L4-5 disc was then conpletely
col | apsed. This was objective docunentation of
Ham [ton’s worsened condition according to Dr.
Lockst adt . The doctor further opined that Hamlton
exhi bited decreased conduction of his sciatic nerve,
probably resulting from “sone form of a nerve
conpression.” Dr. Lockstadt recommended a series of
cortisone injections into Ham lton's | ow back,
followed by either deconpression surgery in the form
of a lam nectony or discectony, or a conplete fusion
Dr. Lockstadt indicated that Hamlton's prognosis
wi t hout surgery was poor. Dr. Lockstadt testified he
had only seen Hamlton twice in 1997, once in 1999,

and once in 2000.
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Dr. Goodman saw Hamilton for a second
i ndependent nedical evaluation on October 26, 1998.
On this occasion, physical exam nation showed Ham |ton
to be in no distress, and his dorso-lunbar spine
reveal ed no evidence of tenderness or spasm Range of
not i on was subj ectively restricted. However,
Ham [ ton’s | ower extremties produced negative results
upon straight leg raising. There was al so no evidence
of notor, sensory, reflex or atrophy. During the
exam nation, Hamlton declined to walk on his heels
and toes or to squat, allegedly due to pain. X-rays
performed at the time of Dr. Goodman’s  second
eval uation, revealed narrowng of the L4-5 and L5-S1
di sc spaces, as well as the presence of a Schnorl’s
node. The doctor indicated that these findings were
i denti cal to those reported by him in 1993.
Consequently, Dr. Goodman once nore diagnosed Ham | ton
as suffering from pre-existing degenerative changes of
the |unbar spine wth arousal. Based upon the AMA
Qui des, Dr. Goodman again assessed Hamlton as
suffering froma 5% whol e body inpairnent. He further
stated he found no evidence of worsening and this tine
specified that Ham |Iton retained the physical capacity

to return to the type of work he perfornmed in 1991.
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Wth regard to restrictions, Dr. Goodnman recomrended

that Hamlton lift maximally no nore than sixty to
seventy pounds. The doctor stated that after al nost
seven years followng Hamlton's original injury,

there remained no wholly objective nedical findings
sufficient to support Ham | ton’s subj ective
conpl ai nt s. Consequently, Dr. Goodman concl uded that
he could not denonstrate any objective change since
Ham I ton’ s previ ous exam nation in 1993.

Dr. Goodnman performed a third and final
i ndependent nedical evaluation of HamlIton on April
10, 2001. At that tine, he again noted that Ham |ton
had never returned to work, had suffered no further
injury, and had been recently seen by Dr. Lockstadt
who reconmmended a surgical fusion not yet perfornmed.
He recorded that Hamlton did not wear a brace, but
had a TENS wunit at hone and had received sone
“injections” at the pain clinic at St. Joseph’s
Hospital with no relief. Dr. Goodnan al so docunented
that Ham lton perfornmed no yard work, and reported
staying in the house watching television or talking on
his CB radio. Hamlton further conveyed that he could
wal k about a block, drive locally, and engage in sone

fi shing.
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At the tinme of Dr . Goodman’s  third
evaluation, Hamlton again presented with conplaints
of pain in his |low back when sitting, standing or
riding. Physi cal examnation once nore revealed
Ham lton to be in no distress. H's dorso-|lunbar spine
again denonstrated no tenderness or spasm Range of
notion of the Ilunbar spine was positive, however,

straight leg raising for both lower extremties was

negati ve. The doctor found no evidence of notor
sensory or reflex changes. He did, however, note on
this occasi on t hat Ham |l ton’s | eft cal f was
approximately one inch smaller than his right.

Ham [ ton again refused to attenpt to walk on his toes
and heels because of pain and could not squat for the
sane reason

Foll owi ng the 2001 evaluation, Dr. Goodman
once nore diagnosed Hamlton as suffering from
pre-existing degenerative changes of the |unbar spine
wi th arousal. The doctor at this juncture indicated
he did not believe Hamlton’s increased conplaints
were related to his 1991 injury, but to aging and
decondi ti oni ng.

Based upon the AMA Cui des, Dr. Goodman again

assessed Hamilton as exhibit[ing] a 5% whole person
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i mpai r ment . It was Dr. Goodman’s opinion follow ng
his 2001 exam nation that Hamlton should not lift in
excess of seventy-five pounds. No other restrictions
were recommended and the doctor reaffirned his 1998
opinion that Hamlton retained the physical capacity
to return to the type of work he perfornmed at the tine
of his injury.

Conpared to his previous examnation, Dr.
Goodnman  conceded that Ham lton showed a slight
subjective loss of notion in the |unbar spine and that
his left calf is also now one-half inch smaller than
at the time of Dr. Goodman’s earlier exam nation.
However, the doctor explained that because Hamilton is
right-handed, he did not see any significance wth
regard to this second finding. After reviewing the
reports of Drs. Zerga and Dr. Lockstadt, Dr. Goodnan
once nore opined that he was unable to docunent “any
objective worsening” in Hamlton’s condition. The
doctor yet again identified there was no evidence of
radi cul opathy instability to support an increase in
Ham [ ton’s i npairnent, or any need for surgical
intervention. He further could not justify any change
in restrictions since the date of his original

eval uati on.
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Dr. Zerga performed a second independent
medi cal evaluation of Hamlton on Decenber 9, 1998.
At that time, Hamlton continued to conplain of |ow
back pain with radiation into his |egs. Peri pher al
neurol ogical examnation was normal for strength,
coordi nation, reflexes, cerebellar testing, sensory
exam and gait. Nevertheless, Dr. Zerga noted that
Ham [ ton wal ked “very funny,” was stiff |[|egged, and
tended to externally rotate his right |eg. St rai ght
leg raising was tight on the right side, but did not
reproduce definite radicular pain. Ham | ton al so
exhi bited significant decreased flexion of t he
| umbosacral spine, but could come within approximtely
fifteen inches of touching the floor. Dr. Zerga
recorded that Hamlton sat during the exam nation
wi thout difficulty. Rotation, lateral bending, and
extensi on were nornal. Exam nation of Ham |ton’s back
revealed a normal lordotic curve and no evidence of
spasm or trigger points. Nerve conduction studies
were also once again normal. However, on this
occasion, Ham |ton refused an EMG st udy.

Follow ng his second evaluation, Dr. Zerga
indicated he found no qualitative difference in

Ham lton's <condition since the time of his 1993
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exam nati on. Hami | ton, on both occasions exhibited
persistent synptons but no docunented radicul opathy,
ei ther by exam or objective testing. Nevertheless, on
the date of his second examnation Dr. Zerga opined
that Hamlton qualified as a DRE Category |l under the
AMA Cuides and assessed a 5% functional inpairment to
his body as a whole, 3% less than in 1991. Dr. Zerga
further opined that the prinmary problem with Ham |ton
was that he did not seem notivated to pursue anything
that m ght nmake him better. Al though subjectively Dr.
Zerga indicated Ham Iton would have work restrictions,
it was hard to determ ne how rnmuch of that mght be
dependent upon effort.

Dr. Zerga perforned a third and final
eval uation of Hamlton on February 27, 2001. At that
time, Hamlton continued to conplain of severe |ow
back pain. Again, Dr. Zerga s peripheral neurol ogical
exam nation was normal for strength, coordination,
refl exes, cerebellar testing, sensory exam and gait.
The doctor recorded that during the exam nation,
Ham lton sat <confortably and gestured confortably.
Straight leg raising was negative on this third
occasi on. Upon range of notion testing, Dr. Zerga

noted that Ham Iton made mnimal effort during flexion
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of his |unbosacral spine. Rotation, |ateral bending,
and extension, however, were not |imted. There was
again no evidence of scoliosis, spasm tenderness or
ot her abnormalities. Based upon hi s third
exam nat i on, Dr. Zerga once nore concluded that
Ham | ton had a “non-specific exam w t hout any signs on
exam nation to suggest radiculopathy.” The doctor

again stressed Hamlton's inactivity, noting he was

now on st ronger narcotic pai n medi cat i on.
Consequent | vy, t he doct or yet agai n guesti oned
Ham lton’s notivation for return to work. Dr. Zerga

recorded that Ham lton had undergone a subsequent MR
scan in 1997 or 1998, which he had not seen. He,
t herefore, declined at the time of his third
evaluation to address whether there had been any
change in condition since his previous exam nation
until he could review the MR scan.

As previously noted, by opinion and order
rendered  August 6, 2002, ALJ Smith dismssed
Ham | ton’s claim on reopeni ng for i ncreased
occupational disability benefits. However, the ALJ
found conpensable and ordered Kentucky-West Virginia

to pay for ongoing nedical expenses, including the
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surgery

recommended by Dr. Lockstadt. In so ruling,

the ALJ specifically stated as foll ows:

The first issue to be addressed
is whether the Plaintiff has shown a
wor seni ng  of condition or increase in
disability pur suant to KRS 342. 125.
Plaintiff contends that he is totally
di sabled and wunable to perform any work.
The nedical evidence is conflicting. Dr .
Lockstadt indicates that the Plaintiff’s
condition has in fact worsened and placed
restrictions on the Plaintiff’s activities.
Dr. Goodman indicated that the Plaintiff’s
condi ti on has not wor sened. The
Adm ni strative Law Judge is bound by the
finding of 60% occupational disability at
the time of his Opinion and Award on March
31, 1994. The Plaintiff’'s testinony was
credible regarding the severity of his pain
and his limted activities. Al t hough the
Plaintiff describes these as being worse now
than at the tine of the |ast reopening, they
appear basically the same as his conplaints

at that prior time. Dr. Goodnan is found to
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be credible regarding his finding of no
worsening of condition due to the work
injury at this tine. Therefore the
Plaintiff is not entitled to any additional
i ncone benefits at this tine based upon any
wor seni ng  of condition or increase in
di sability pursuant to KRS 342. 125.

The parties have also raised an
i ssue regar di ng t he conpensability of
medi cal expenses, including the denial of
the surgery recomended by Dr. Lockstadt.
KRS 342.020 requires the Defendant-Enployer
to be responsible for any and all nedical
expenses which are reasonable and necessary
for the cure or relief of a work-related
injury. The only real contest on this issue
appears to be whether the Plaintiff is in

need of the fusion surgery recomended by

Dr. Lockst adt. He reconmended the fusion
surgery as a | ast alternative i f
conservative treatnent failed. Apparently

the Plaintiff did have additional problens
as shown by diagnostic studies on the |atest

MRI and Plaintiff’s synptonotology nmay be
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It is

appeal s.

sone worse. Dr. Lockstadt further testified
that this surgery would be perforned in
order to help the Plaintiff control his
pain, although it would not alleviate it.
Dr. Goodman did not reconmend the surgery.
Plaintiff’'s testi nony appears to have
changed over tine. Al though he did not
initially want the surgery, he now indicates
in this latest reopening that he is wlling
to undergo the surgery in order to deal wth
his pain. The Adm nistrative Law Judge finds
this to be reasonable. Based upon the
credible testinony of both the Plaintiff and
Dr. Lockstadt, the Adm nistrative Law Judge
will order that the Defendant-Enpl oyer cover
the cost of the reconmended surgery by Dr.
Lockstadt pursuant to KRS 342.020. Thi s
woul d al so include any other reasonable and
necessary medi cal treat ment for t he

Plaintiff’s back injury.

from the above Ilanguage that Hamlton now
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On  review, we begin by noting that
Ham lton’s assertion that surgery was never nentioned
at the time of his original pr oceedi ng, Is a
m sst at ement . Both Dr. Rodriguez and Dr. Lowe
recomended percutaneous discectony surgery as early
as 1992. W also find that the initial argunent
raised by Hamlton that the evidence on reopening
consequently <conpels a finding he is totally and
permanently disabled is sinply a reargunent of his
case on reopening before ALJ Smth. In general,
Ham | ton charges that ALJ Smith should have believed
the opinions of Dr. Lockstadt over those expressed by
Drs. Goodman and Zer ga. As such, Ham | t on
imperm ssibly requests this Board to substitute its
judgnment as to the weight and credibility of the
evidence for that of the finder of fact. As we
adnonish so frequently, this is not the Board s
function. [3

Certain basi c principl es exi st in a

r eopeni ng. First, the burden of proof falls upon the

3

V.

See Ky. Rev. Stat. (KRS) 342.285 and Paranpbunt Foods Inc
Bur khardt, Ky., 695 S.W2d 418 (1985).
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party seeking reopening.!¥ Here, that party was
Ham | t on. Consequently, pursuant to KRS 342.125(1),
it was Hamlton's burden to prove not only a
deterioration of his nedical condition, but also sone
occupational transformation in his condition.!® I n
ascertaining whether there has been a change, it was
the ALJ's obligation to analyze not only the proof
presented at the tinme of reopening, but also that
evidence considered in the original claim!® ALJ
Smth obviously fulfilled this duty in the case sub
j udi ce.

Wiere the decision of the fact-finder is in
opposition to the party wth the burden of proof, that
party bears the additional burden on appeal of show ng
that the evidence below was so overwhelmng it
conpelled a finding in his favor and that no
reasonabl e person could have failed to be persuaded by

it.l As fact-finder, ALJ Smith had the authority to

4 St anbaugh v. Cedar Creek Mning Co., Ky., 488 S.W2d 681
(1972); Giffith v. Blair, Ky., 430 S.W2d 337 (1968); Jude v.
Cubbage, Ky., 251 S.W2d 584 (1952).

5 See KRS 342.125.

° W E. Caldwell Co. v. Borders, 301 Ky. 843, 193 S.W2d 453
(1946).

! Mosely v. Ford Mtor Co., Ky. App., 968 S.W2d 675 (1998).
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deternmine the quality, character, and substance of the
evi dence. [8 Simlarly, ALJ Smith had the sole
authority to determne the weight and inferences to be
drawn from the evidence.!® Wiat is nore, ALJ Snith
had the authority to reject any testinony and believe
or di sbelieve various parts  of the evidence,
regardl ess of whether it canme from the sane w tness or
the sanme adversary party’'s total proof.[0 Mer e
evidence contrary to ALJ Smth's decision is not

(11 |'n order to

adequate to require reversal on appeal.
reverse the decision of the ALJ, Hamlton nust show
there was no substantial evidence of probative value
to support his decision. [

In the case sub judice, we find nore than
anple evidence of substantial probative value to

support ALJ Smith's ultinate determ nation. Contrary

to Hamlton's assertions, the fact that surgery was

8

9

Square D Co. v. Tipton, Ky., 862 S.W2d 308 (1993).

MIller v. East Kentucky Beverage/Pepsico, Inc., Ky., 951

S.W2d 329 (1997); Luttrell v. Cardinal Al um num Co., Ky. App.,
909 S.W2d 334 (1995).

10

Row and,

v. Stapleton, Ky. App., 16 S.W3d 327 (2000).

11

12

Magic Coal v. Fox, Ky., 19 S.W3d 88 (2000); Wittaker wv.

Ky., 998 S.W2d 479 (1999); Hall’'s Hardwood Floor Co.

Wi ttaker v. Rowl and, id. at 482.

Special Fund v. Francis, Ky., 708 S.W2d 641 (1986).
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recommended by Dr. Lockstadt does not conpel an
opposite result. As noted above, Dr. Lockstadt
recommended three possible courses of treatnent, the
second of which was deconpression surgery in the form
of a discectony. This is the sane course of treatnent
recommended by Drs. Lowe and Rodriguez at the tinme of
Ham [ ton’s original proceeding. Hence, in picking and
choosing from the evidence, the ALJ was well wthin
his authority to conclude that the proposed surgery
now required by Ham lton has renmai ned unchanged since
the tinme of his original proceeding.

Mor eover, although Hamilton’s conplaints my
be genuine and could have been interpreted as
sufficient to denonstrate a deterioration in his
condition, Hamlton's testinony on reopening, in and
of itself, does not, as a matter of law, require any
particular result.[®® As pointed out by ALJ Snith,
Ham [ton’s current conplaints <could reasonably be
interpreted as “simlar,” if not identical, to those
he expressed at the tinme of his original proceeding
from an occupational standpoint. This is especially

true in light of the fact the petitioner has not

13 G o-Geen Chemical Co. v. Allen, Ky. App., 746 S.W2d 69
(1987).
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returned to work anywhere since 1991. Wiile an
increase in synptonotology my be a basis for
reopening, it does not necessarily mandate a finding
of increased occupational disability. [

Li kew se, the nedical evidence from Dr.
Lockstadt does not conpel any particular result. As
previously stated, the ALJ was well wthin his
di scretion to reject Dr. Lockstadt’s expert nedical
views in favor of the nedical conclusions expressed by
Drs. Goodman and Zerga. Dr. Goodman, who originally
examned Hamilton in 1993, unequivocally stated that
in his expert nedical opinion, Hamlton objectively
denonstrated no worsening of condition in either 1998
or 2001. This reflects the same concl usion expressed
by Dr. Zerga at the tinme of his 1998 exam nation, and
to a lesser extent also in 2001. As a matter of |aw,
it was within the authority of ALJ Smth to single out
and rely on as nost credible the evidence from these

two |atter medical experts.[®®

14

15

Beale v. Rolley, Ky., 777 S.W2d 921 (1989).

Republic Steel Corporation v. Justice, Ky., 464 S.W2d 267

(1971).
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In sum we concede there was sufficient
evi dence on reopening that, had it been found credible
by ALJ Smith, could have easily supported the relief
now requested by Hamlton. Nevert hel ess, the record
overall is conflicting. Accordingly, the evidence
from Dr. Lockstadt in the instant reopening falls far
short of conpelling a decision in Hamlton’ s favor.
We, therefore, affirm the decision rendered by ALJ
Smth in toto.

As to Hamlton's alternate request that ALJ
Smth's decision be vacated and, in light of his need
for surgery, remanded wth instructions that TTD
benefits be instituted until surgery is performed and
he reaches nmaxi mum nedical inprovenent from that
procedure, we are wthout authority to grant that
remedy given the procedural history of this claim As
poi nted out by Kentucky-West Virginia, such relief is
interlocutory and should have been requested and/or
raised as an issue prior to a decision by ALJ Smith on
the nerits of this reopening. Since it was not, the
ALJ was under no obligation to grant that relief upon
petition for reconsideration. What is nore, because

the issue of interlocutory relief was not properly

30



sought or preserved as an issue before the ALJ, we
cannot now order it as renedy on review.

Accordingly, the decision rendered August 6,
2002, by Hon. Donald G Smth, Adm ni strative Law
Judge, is hereby AFFIRMED, and the appeal by Mark G

Ham | ton is DI SM SSED

The decision of the W rkers’ Conpensation Board is

af firnmed.
ALL CONCUR.
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