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BEFORE: EMBERTQON, CH EF JUDGE; BAKER AND JOHNSON, JUDGES.
JOHNSON, JUDGE: Wl -Mart Stores, Inc. has petitioned this Court
to review an opinion of the Wrkers’ Conpensation Board entered
on January 22, 2003, which unani nously affirnmed an opinion and
award by Adm nistrative Law Judge Irene Steen, wherein she found
t hat Samantha W/ lians gave due and tinely notice of her work-
related | ow back injury and awarded WIIians permanent parti al
disability benefits. Wal-Mart also conplains, for the first

time, that the ALJ erred in awarding tenporary, total disability



benefits (TTD) from Cctober 27, 2000, through and i ncl uding

April 4, 2002. This issue, however, was not raised before the
Board, and therefore cannot be considered for the first tine
before this Court.? Having concluded that the Board conmitted no
error in assessing the evidence presented to it that woul d cause
gross injustice, we affirm?

WIllians testified by deposition on February 5, 2002,
that her injury occurred while she and a co-worker attenpted to
catch boxes of frozen cakes being dropped off a pallet estimted
to be eight feet high. WIlIlians said one of the boxes hit her
in the head and shoul der. Although she initially only
experienced a headache fromthe accident, as she cleaned and
nopped | ater that evening a pain in her back began to intensify
until it prevented her fromconpleting her task. The follow ng
day Wllians returned to work but left only two hours into her
shift. On two prior occasions when WIllians had been injured at
work, she filed incident reports with Wal -Mart, even though she
did not seek formal nedical treatnment or tine off fromwork on
ei ther occasion.

The ALJ engaged WIllianms in the foll owi ng exchange at
the final hearing on June 11, 2002:

Q And when you went to work the next day,
you still didn't report it?

! Newberg v. Jent, Ky.App., 867 S.W2d 207, 209 (1993).

2 Western Baptist Hospital v. Kelly, Ky., 827 S.W2d 685, 687-88 (1992).
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A | told Pam Pam was supposed

to be the

one to get ny papers, and she never did.

She asked ne what happened.

Q When did you first report to Pamthat

you had an injury?

A The next day, when she was there.

Q What tine?

A | came in at 12:00. She was, |ike,
“why are you crying?”

| said, “I got hit in the head
yesterday.” | said, “My back is hurting
really bad and stuff.” | kept trying to
wor k hurting.

Her and Julie went to lunch finally

about 1:30, | finally paged themand told

them !l had to go hone, | couldn’'t stand it.
Q And then you still have not filled out
a report? You still have not said, “I had a
work related injury; | need to fill out a
report?”

A Not that day. Al | thought about that

day was goi ng hone and getting sonmething to

get ny back to quit hurting.

Pam G | bert® and Victoria Mer? a co-worker, also

testified. Mer’s testinmony confirmed WIllians's testinony

concerning the events on the evening of the

3 Ms. Glbert is the bakery manager

4 The record is inconsistent as to how to spell Mer;
appel l ee’ s spelling since Myer was appellee’s witness.
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njury. She

therefore we foll ow



indicated that they tried to call a manager that night, but
because it was | ate, everyone had already left. G/ bert
testified that as WIllianms’ s i nmedi ate supervi sor, she was aware
of Wlliams’s injury. According to Glbert, however, WIIlians
told her that she did not know the cause of the pain. Gl bert
said she made calls to Wllians to check up on her condition.
In one of those phone calls WIllianms inforned her that she
needed to take a | eave of absence because she hurt herself and,
agai n, explained that she did not know how she injured herself.
Both of Wllianms’s witten requests for | eave were introduced
into evidence. The sections in the forns addressi ng whether the
injury involved a workers’ conpensation case were nmarked “No” on
each form In her testinony, Glbert admtted that she heard
many different versions of how WIllianms injured herself,
i ncludi ng her being struck by falling cakes and by her noving a
| adder. G lbert also testified that Wllians did not follow
Wal - Mart procedure in seeking nedical care for a work-rel ated
injury.

The ALJ nmade the follow ng findings of fact:

Based upon the record herein, it is ny

finding that Plaintiff’s activities at work

on Cctober 26, 2000 cul mnated in her |ow

back problens, which ultimtely required

surgical intervention by Dr. Meriwether. If

this were a perfect world and a perfect

cl ai mant, obviously the issue of notice as

it has been litigated would not have exi sted
and certainly had Ms. G | bert been a perfect
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supervi sor, she would have been on the

prem ses and answered her pages when paged
for an extensive period of tine on the
evening in question. . . . [Tlhere is
sufficient evidence to indicate that a | ong
and heavy | adder needed to be noved to the
big freezer to get out whatever itens the
girls needed for the cake wal k, and that
activity, together with the fact that
Plaintiff was hit on the top of the head
with a box wei ghing approxi mately 15 pounds,
and then | ater engaged in noppi ng
activities, swinging a nop fromside to

si de, bending and stooping, all, in ny
opi nion, are events which | believe to have
happened. . . . [A]lfter having attenpted to

page her supervisor for an extended peri od
of time, she sinply gave up and left [work].
On the follow ng day when Plaintiff
experienced excessive pain in attenpting to
get out of bed, she nonethel ess went to work
and had a conversation with Ms. G| bert who
acknow edged that Plaintiff was in pain and
crying, and wi shed to | eave to seek

i mredi ate nmedi cal attention.

Now t he question as to why the nedica
| eave of absence form was marked “No” under
t he workers’ conpensation block is difficult
to determine[.] . . . | hereby choose to
believe Plaintiff’s explanation that this
claimhad, if fact, not at that tine when
she sought initial nedical treatnent, been
filled out by her supervisors as a workers’
conpensation claim In fact, the
supervisors had filled out nothing at that
point in spite of being aware of Plaintiff’s
probl ens the previous day, be it noving the
| adder or the box hitting her in the head.
Thus, at the tine the initial fornms were
filled out, the correct workers’
conpensati on paper work was still | acking
and, although Plaintiff did have a prior
experience with a workers’ conpensati on
injury with the sane Defendant, it appears
to me that this Plaintiff’s conplaints
sinmply fell on deaf ears with Ms. Gl bert.



I find that the records introduced by

Plaintiff substantiate continued conpl aints

of back pain fromthe tinme of the injury

herein and she did, in fact, never return to

wor K.

One of the Board's functions is to deci de whether the
evidence is sufficient to support a particular finding nade by
the ALJ, and a reviewing court will overturn the decision of the
Board only if the Board m sconstrued the | aw or erroneously
assessed the evidence so flagrantly as to cause gross injustice.”®
On appeal, the Board affirned the ALJ's opinion, using the
substanti al evidence test and aptly pointed out that “the
ability of a party to point to contradictory evidence of record
is, for the nost part, irrelevant if there is substantia
evi dence of record supporting the ALJ’s ultimate concl usions.”®

The determ nation of whether notice is due and tinely
is a mxed question of law and fact.’ Wal-Mart attacks the |ega
conclusion of tinely notice at the factual |evel asserting that
Wllians’s testinony is “not convincing.” It is within the

exclusive role of the fact-finder to determ ne the wei ght and

credibility to give to testinony.® Here, the ALJ placed great

°> Western Baptist Hospital, 827 S.W2d at 687-88.

6 See Caudill v. Maloney’'s Discount Stores, Ky., 560 S.W2d 15 (1977); and
Brockway v. Rockwel| International, Ky.App., 907 S.W2d 166 (1995).

" See Harry M Stevens Co. v. Wrknen' s Conpensation Board, Ky.App., 553
S.W2d 852 (1977).

8 Uni nsured Enployers’ Fund v. Garland, Ky., 805 S.W2d 116, 118 (1991);
General Tire & Rubber Co. v. Rule, Ky., 479 S.W2d 629 (1972).

-6-



weight on Wllianms’s testinony. Even if WIlians' s testinony at
the hearing was not exactly the sane as it was in her
deposition, that fact was brought to the ALJ's attention, and
she chose to believe WIlians. Substantial evidence neans
evi dence of substance and rel evant consequence having the
fitness to induce conviction in the m nds of reasonabl e person.?®
Because there is substantial evidence to support the ALJ s
findings, we cannot disturb her findings on this matter.°

KRS 342. 185 provides that in order to maintain a claim
for workers’ conpensation benefits, notice of the accident nust
be given to the enployer “as soon as practicable after the
happeni ng thereof.” This statute, however, does not require
i nmedi ate notification. The statute | eaves roomfor special
circunstances in which i medi ate notification is not
“practicable.” Mre specifically, |apse of time does not
necessarily indicate untimely notice.' Wether or not an
expl anation for [apse of tine is excusable is also a question of
fact for the ALJ.* It was within the purview of the ALJ to

all ocate any fault for any | apse of tine between the injury and

® Snyzer v. B.F. Goodrich Chemical Co., Ky., 474 S.W2d 367, 369 (1971).

10 Addi ngt on Resources, Inc. v. Perkins, Ky.App., 947 S.W2d 421, 423 (1997).

1 Howel | v. Shelcha Coal Co., Ky. App., 834 S.W2d 693, 695 (1992).

12 1d; See Buckles v. Kroger Gocery & Baking Co., 280 Ky. 644, 647, 134
S.W2ad 221, 223 (1939).




notification to Wal-Mart. In doing so, the ALJ found the | apse
of time excusable.

Based on our review of the evidence of record, we
cannot conclude that the Board has conmtted an error in
assessing the evidence so flagrant as to cause gross injustice.

Accordingly, the opinion of the Board is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Lyn A. Dougl as Loui s Zi nmer man
Loui svill e, Kentucky Paducah, Kentucky



