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M NTON, Judge: Reta Faye Young seeks review of a W rkers’
Conpensati on Board (Board) opinion affirmng the decision of an
admnistrative l|aw judge (ALJ) dismssing her claim for

reopening her workers’ conpensation claim against the Pike



County Board of Education (Board of Education) and the Wrkers’
Conpensati on Funds. The ALJ held that Young had failed to
sustain her burden of proving by objective nedical evidence an
increase in occupational disability as the result of a worsening
of inpairment since the date of the award due to her work-
related injury.?

Young, born May 17, 1954, began working as a school
teacher for the Board of Education in Septenber 1990. 1In a 1990
autonobil e accident, she sustained a non-work-related injury
which resulted in an active inpairment. On March 1, 1994, while
traveling to a curriculum neeting, she was involved in another
autonobile accident and sustained a work-related injury.
Subsequent |y, Young devel oped pain in her head, neck, shoul der
arms, hip, and jaw for which she filed a workers’ conpensation
claim In a final opinion and award rendered June 5, 1998,
Young was awarded tenporary total disability benefits until
Septenber 29, 1997, and was found to be 40% permanently
occupational ly disabl ed. One half of Young’'s permanent
occupational disability was determned to be due to a prior,
active, non-work-related condition related to her 1990
aut onobi | e acci dent. The remai ning conpensable inpairment was

apportioned equally between the Board of Education and the

1 Ky. Rev. Stat. (KRS) 342.125(1)(d).



Speci al Fund.? Since her condition developed after her 1994
autonobil e accident, Young returned to work only for a brief
period in 1997. She has not worked since the 1998 workers’
conpensati on award

In Decenber 2001, Young filed a notion to reopen her
wor kers’ conpensation claim on the grounds that her inpairnent
has worsened since the June 5, 1998, opinion and award due to
the condition caused by her 1994 work-related injury. The Hon
Bonnie C. Kettinger, ALJ, entered an opinion, award, and order
on July 26, 2002, denying Young s notion to reopen her workers’
conpensation claim because she failed to sustain her burden of
proving an increase in her occupational disability and
i npai r nent . Young's petition for reconsideration was overrul ed
on Septenber 5, 2002. She then appealed to the Board on the
grounds that the ALJ did not rule in conformty with the |law or
adequately consider what she believed to be the overwhel m ng
evi dence denonstrati ng Young’ s wor sened physi cal and
psychol ogi cal i npairnent. On January 22, 2003, the Workers’
Conpensation Board entered an opinion affirmng the opinion,
award, and order entered by the ALJ. Young appeals from the

Board’s decision on the grounds that the Board commtted

2 The Speci al Fund, a division of the Departnents of
Wor kpl ace Standards, was succeeded by the Wrkers’ Conpensation
Funds on July 15, 2002. Conpare KRS 336.020 (1998) with KRS
336. 020 (2002).



flagrant error in assessing the evidence because the evidence
before the ALJ was so overwhelmng as to conpel a contrary
result.

Young testified at the hearing in her reopening before
the ALJ, describing how her pain had increased and how she had
become nore disabled since the 1998 award. She described an
average day and her inability to perform nore than the nost
basi ¢ housekeepi ng tasks. The ALJ also considered Young's
hearing and deposition testinony offered in her origina
wor ker’s conpensation claim in 1998 in which she clained that
she was unable to perform nore than basic housekeeping at that
tinme.

Upon her notion to reopen before the ALJ, Young
subm tted nedical reports from Drs. Sanuel King, David Forester
and Janmes Tenplin, each of whom had treated her after her 1994
injury and had testified or had submitted a report in her 1998
wor kers’ conpensation claim Young also hired Dr. Tenplin to
perform a nedical exam nation. She submtted a report of his
findings for her reopening.® The Board of Education relied upon
evi dence from the depositions of Drs. King and Tenplin and the
report of Dr. David Shraberg, a psychiatrist who perfornmed an

exam nation of Young on its behal f.

3 At the time Dr. Tenplin performed the exam nation, February
20, 2002, he had not treated Young for approximately 5 nonths.



According to Dr. King’s January 28, 1998, deposition
Young then experienced pain on a daily basis and had difficulty
with any prolonged physical activity. He inposed stringent
physical restrictions on her activities. He also stated that
Young was totally occupationally disabled* from any and all
occupations and was not a candidate for rehabilitation. He
attributed 50% of Young’'s condition to the arousal of
degenerative disc disease. In his April 19, 2002, deposition,
he stated that Young's condition had been exacerbated since
1998, citing as an exanple new findings in Young's March 1,
2002, MRl scan: a small herniation at L4-5 with slight nerve
ent rapment . ° He felt that the herniation at L4-5 could have
worsened either due to Young’s 1990 non-work-related injury or
her 1994 work-related injury or both.

In January 1997, Young ent er ed a f our - week
conpr ehensi ve pai n managenent program overseen by Dr. Tenplin at
Cardinal Hill Hospital in Lexington, Kentucky. In 1998, he
descri bed Young' s prognosis for returning to work as a school
teacher as guarded, stating that, at a mninmum she would need

to continue to take nedication and seek psychol ogica

4 Dr. King does not give inpairnent ratings according to the
American Medical Association @iides to the Evaluation of
Per manent | npairnent.

5 Al t hough Young had a herniated disc at this level as early

as 1990, a 1991 MRI did not appear to show nerve entrapnent.



counsel i ng. In the report based on his February 20, 2002,
exam nation of Young, Dr. Tenplin diagnosed her as having
numer ous nedi cal conditions.® Al'l of these diagnoses were al so
listed in his 1997 report except for those concerning chronic
m d back pai n, t horacic pai n/ di sease/ herni ati on, and
fibromyal gi a. Dr. Tenplin inposed stringent physical activity
restrictions on Young. In his 2002 report, Dr. Tenplin
assigned Young an 18% i npairnment rating, which he subsequently
revised to 22% based on Young's March 1, 2002, MRl scan show ng
a herniated disc at L4 with possible nerve root entrapnent. The
MRI al so showed bulges in Young s cervical and thoracic spine,
but Dr. Tenplin stated that these were not causing any synptons
or problens and could be due to the natural aging process.
Al t hough he stated that the nerve root entrapnent at L4 occurred
after Young’s 1994 work-related injury, he could not determne
whether it was due to that injury. He did state that the 1994

injury contributed to the increase in her inpairnent rating.

6 Specifically, chronic |low back pain syndrone, history of

degenerative lunbar disc disease, history of degenerative
cervical disc disease, chronic md back pain syndrone, history
of thoracic pain syndrome, history of degenerative thoracic disc
di sease, history of thoracic disc herniation, history of
bi | at er al t enpor omandi bul ar j oi nt syndr one, hi story of
gal | bl adder di sease, history of fibronyalgia syndrone, status
post C-section x 2, status post D& x 3, status post
chol ecystectonmy, and status post bilateral tubal |igation.



Dr. Forester, a psychiatrist, began treating Young for
maj or depressive episodes with anxious features in February
1996. In his February 26, 2002, report, Dr. Forester noted that

Young’s diagnosis remained nmajor depression wth anxious

f eatures, though her psychiatric <condition had worsened,
progressing froma Cass Il inpairment, according to the Cuides,
in 1996 to a Cdass IlIl inpairnment in 2003. Based on her

conplaints, he attributed Young' s worsened psychiatric condition

to her work-related injury as exacerbated by chronic,
progressive pain. He stated that she should avoid stress and
activities that would exacerbate her pain. He also did not

believe that Young was physically capable of teaching school
agai n.

Dr. David Shraberg, also a psychiatrist, perforned
exam nations of Young for the Board of Education in both 1996
and 2002. In his April 26, 2002, report, he stated that Young s
condition was the sane as in 1996 wth no worsening or
aggravati on. He discounted the idea that Young’ s diagnosis of
fibronyalgia could be related to her 1994 injury on the basis of
certain nedical authorities who reject a link between
fibromyalgia and mld physical injury. Li kew se, he did not
believe that Young had any <chronic pain conplaints or
psychiatric syndrome specifically related to her autonobile

accident of 1994. |Instead, he opined that Young had devel oped a



transi ent del usi onal hypochondri asi s associ at ed with a
somatof orm pain disorder’ which predates her 1994 work-rel ated
aut onobi | e acci dent. He believed that, but for this somatoform
di sorder and its associ ated hypochondriasis, Young could return
to work. Dr. Shraberg al so expressed concern over the |evel and
intensity of medi cation  Young was recei ving, i ncl udi ng
prescriptions for powerful drugs such as OxyContin and
Met hadone.® He thought that her current condition was nore a
consequence of her treatnent and pol ypharmacy than of a chronic
pain syndrone or psychiatric disorder related to the March 1,
1994, injury. He suggested that Young undergo a pharnacol ogi ca
eval uation/intervention with the goal of weaning her off of
narcoti c pain nedication and getting her back to work.

In a workers’ conpensation claim the clainmant bears

the burden of proving each and every essential elenent of her

! Somat of orm pain disorder is diagnosed as a disorder marked

by “persistent and chronic pain at one or nore sites in which
psychol ogi cal factors are thought to play a role.” Heal t h
IlIlustrated Encycl opedi a, A.D.AM,
http://ww. nl mni h. gov/ nmedl i nepl us/ ency/articl e/ 000922. htm (| ast
updat ed 2/1/2003). Persons with this disorder may have other
medi cal problens, but these fail to fully account for their
pain, hence it is believed to be related to psychologica
factors, such as stress or unconscious conflict. [Id. The pain
of somatoform pain disorder, while believed to be at |east
partly psychological in origin, may be so severe as to inpair a
person’s ability to function. Id.

8 Young also takes or has taken the followi ng prescription

drugs: Flexiril, BuSpar, Zoloft, Elavil, and Kl onopin.



claim® Consequently, the burden of proof was on Young to prove
not only a deterioration of her nedical condition but also a
change in her occupational disability.' 1In ascertaining whether
such a change has occurred, the ALJ nay analyze the evidence
presented at the tinme of reopening, as well as that which was
considered in the original claim?

Were the party bearing the burden of proof is
unsuccessful before the ALJ, the question on appeal is whether
the evidence conpels a different result.!® Conpelling evidence
is defined as evidence that is so overwhelmng that no
reasonabl e person could reach the same conclusion as the ALJ.?*
It is not enough for Young to show that there is nerely sone
evi dence that woul d support a contrary conclusion.'* So long as

the ALJ's opinion is supported by any evidence of substance,

° Snawder v. Stice, Ky. App., 576 S.W2d 276, 279 (1979).

10 See KRS 342.125(1)(d).

1 WE. Caldwell Co. v. Borders, 301 Ky. 843, 193 S.W2d 453
455 (1946).

12 WIf Creek Collieries v. Crum Ky. App., 673 S.w2d 735,
736 (1984).

13 REO Mechanical v. Barnes, Ky. App., 691 S.W2d 224, 226
(1985).

14 McCoud v. Beth-Elkhorn Corp., Ky., 514 S . W2d 46, 47
(1974).




then it cannot be said that the evidence conpels a different
result.®

The authority to determne the weight, credibility,
substance, and inferences to be drawn from the evidence bel ongs
solely to the ALJ as fact finder.® The ALJ may choose to
bel i eve parts of the evidence and disbelieve other parts, even
if it conmes from the same witness or the sane party s total
proof.'” The Board may not substitute its judgnent for that of
the ALJ in matters involving the weight to be afforded the
evi dence on questions of fact.*® Simlarly, the function of the
Court of Appeals when reviewing the Board s decision is to
correct it only when the Court perceives that the Board has
“over|l ooked or msconstrued controlling statutes or precedent,
or conmtted an error in assessing the evidence so flagrant as

n 19

to cause gross injustice. In this i nstance, t he Board

correctly applied the governing law, and the Court perceives no

15 Special Fund v. Francis, Ky., 708 S.W2d 641, 643 (1986).

16 Paranount Foods, Inc. v. Burkhardt, Ky., 695 S.w2d 418,
419 (1985).

1 Caudill v. Maloney's Discount Stores, Ky., 560 S.W2d 15,
16 (1977).

18 KRS 342.285(2).

19 Western Baptist Hospital v. Kelly, Ky., 827 S.wW2d 685,
687-88 (1992).

10



error in its assessment of the evidence. There was substanti al
evi dence to support the ALJ' s ultinate determ nati on.

The ALJ characterized Young's testinony as sincere and
credible, in that Young obviously believed she was totally
di sabl ed. However, the ALJ concluded that the objective nedica
evidence did not establish that Young s disability had worsened
as a result of her 1994 work-related injury since her workers’
conpensation award on June 5, 1998. Al though Dr. Forester
stated that Young's psychiatric synptons had progressed, the ALJ
noted that his assessnent was based solely on Young's conplaints
and that there was no nedical evidence of an increase or
worsening. As for the evidence from Drs. Tenplin and King that
Young has devel oped a nerve entrapnent at L4, the ALJ noted that
this problem could not be specifically attributed to the 1994
injury. Li kew se, the other bulging discs in Young' s spine
could be attributed to the natural aging process. The ALJ also
took note of Dr. Shraberg’s evidence that Young's treatnent,
specifically overnedication, was to blame for her condition
rather than any worsening of her inpairnent due to her 1994
wor k-related injury. Based on the lay and nedical testinony in
the record, the ALJ concluded that Young had not net her burden
of proof to establish a change in her disability as shown by
obj ective nedical evidence of a worsening of inpairment due to

the 1994 notor vehicle accident. Therefore, Young's notion to

11



reopen was overruled, and her claim for increased disability
benefits di sm ssed.

On appeal before the Board, Young argued that the
evi dence before the ALJ was so overwhelmng as to conpel a
finding in her favor. In support of this claim she asserted
that the ALJ made erroneous findings concerning her physical and
psychol ogi cal conditions and inproperly relied wupon Young s
testinmony offered in her original workers conpensation claim
concerning the extent of her disability.

Young clained that the ALJ's finding that Young s
physical condition and inpairnment had not worsened since the
1998 award was refuted by the 2002 MRI showing bulges in her
thoracic and cervical spine and a nerve root entrapnent in her
| unbar spi ne. However, as noted above, neither the nerve root
entrapnent nor the bulges in her spine were specifically
attributed to her 1994 injury, nmuch less to a worsening of her
condition due to that injury which has devel oped since the 1998
awar d. The evidence from Drs. King and Tenplin supported the
theory that the bulges in Young's spine could be due to the
nat ural agi ng process.

Simlarly, Young objected that the ALJ did not take
into consideration Dr. Forester’s testinony in her origina
claim that her disability due to her work-related injury had a

psychol ogi cal conponent and his subsequent testinony that her

12



psychol ogi cal condition had worsened and progressed since the
1998 award. The Board succinctly refuted this assertion,
stating as follows:
Again, contrary to Young's argunents, the ALJ noted
that Dr. Forester opined that Young's psychiatric
condition had progressed. Instead, it 1is apparent
that the ALJ relied on Dr. Shraberg’s testinony that
Young’s problem was due to overnedication. VWiile it
may have been better for the ALJ to neke a direct
conpari son between Dr. Forester’s testinony in the
original claim and on reopening, clearly the ALJ' s
conclusion that Young suffered no worsening or
aggravati on of her psychol ogi cal condi tion S
supported by Dr. Shraberg s testinony. | nasnuch as
this constitutes substantial evidence, we are wthout
authority to hold otherw se. [20
Young's clains concerning the evidence of a worsening
of her physical and psychol ogical condition are not enough to
establish that the evidence conpels a result contrary to that
reached by the ALJ. Young nerely points out that there is sone
evi dence that would support a contrary conclusion, which is not

enough. Clearly, the ALJ's opinion is supported by substanti al

20 Special Fund v. Francis, 708 S.W2d 641.
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evi dence. Young woul d have had the Board second guess the ALJ' s
determ nations concerning the weight, credibility, substance,
and inferences to be drawn from the evidence--eval uations solely
within the ALJ's authority as fact-finder. The Board properly
refused to do this.

Also in her appeal before the Board, Young asserted
that the ALJ abused her discretion in considering Young s
testinmony fromthe original claimconcerning her belief that she
was then totally occupationally disabled and wunable to do
anything nore than rudi nentary housekeepi ng chores. The Board
properly rejected this argument, albeit wth little discussion
The Court notes, however, that an ALJ nust consider a worker’s
post-injury physical, enptional, intellectual, and vocationa
status in determning what the worker is capable of doing after
recovering fromthe work injury.?® And, in a reopening, an ALJ
may analyze the evidence considered at the original claim to
determ ne whether there has been a change in the worker’s
occupational disability.?® Therefore, Young' s assessment given
in her original worker’s conpensation claimof what she was then
capable of doing is as relevant as her assessnent of the sane

matter given in 2002 upon reopening to the ALJ' s determ nation

21 Ira Watson Dept. Store v. Hanmilton, Ky., 34 S.W3d 48, 51
(2000 .

2 WE. Caldwell Co., 193 S.W2d at 453.

14



of whether her condition and inpairnent have worsened since the
1998 award.

In her appeal before this Court, Young seeks to
undermne the ALJ's ultimate decision and, hence, the Boards
affirmation of it by calling into question sonme of the ALJ' s
specific findings of fact. However, Young did not raise these
obj ections before the ALJ. An appellant nay not raise new
matters for the first tinme on appeal.?® Therefore, in deciding
this appeal, the Court wll not consider Young's specific
objections to the ALJ's findings of fact which were raised for
the first time on appeal.

Because the Board did not msconstrue controlling
statutes or precedent or commt an error in assessing the
evi dence so flagrant as to cause gross injustice, its opinion is
af firmed.

ALL CONCUR.

23 Kennedy v. Conmonweal th, Ky., 544 S.W2d 219, 222 (1976).
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