RENDERED: JULY 23, 2004; 10:00 a.m
NOT TO BE PUBLI SHED

Commuomuealth of Kentucky

@Court of Appeals
NO. 2003- CA- 000351- MR

TERRY JOHNSON APPELLANT

APPEAL FROM JEFFERSON ClI RCU T COURT
HONORABLE STEPHEN K. MERSHON, JUDGE

V. ACTI ON NO. 95-CR- 002194
COMMONVEALTH OF KENTUCKY APPELLEE
OPI NI ON
AFFI RM NG

k% k% *x*k ** %%

BEFORE: BARBER, KNOPF, AND SCHRCDER, JUDCGES.

SCHRCDER, JUDGE: Terry Johnson appeals the denial of his notion
for RCr 11.42 relief froma judgnent convicting himof the
murder of his father, for which he was sentenced to life
imprisonnment. The trial court denied the notion on the basis
that Johnson’s clains of ineffective assistance regarding his
representation by three different counsel failed to satisfy the

criteria set out in Strickland v. Washi ngton, 466 U.S. 668, 104




S. C. 2052, 80 L. Ed. 2d 674 (1984). W agree and affirmthe
deci sion of the Jefferson Crcuit Court.

The facts which precipitated appellant’s conviction
are clearly set out in the opinion of the Suprene Court of

Kentucky in his direct appeal. Johnson v. Commonweal th, Ky., 12

S.W3d 258 (2000). We will therefore limt our recitation of
the facts to those pertinent to appellant’s clains in his RCr
11.42 notion. The three attorneys naned in appellant’s notion

are Stuart Lyon, who was replaced as trial counsel by M chael

Rudi cil, and Bruce Hackett, appointed counsel in his direct
appeal . Appellant cites several instances of deficient
performance on the part of each attorney and we w || address

t hose cl ai ns separately.

As a prelimnary matter, we note that appellant’s
brief commences with 21 statenents or allegations each
separately headed “Question of Law.” None of these statenents
appear to relate to any matter which was presented to the tria
judge in appellant’s RCr 11.42 notion or which was addressed by
the trial judge in his opinion. Accordingly, we will not
address these matters as they have not been properly preserved
for our review.

In order to prevail on a claimof ineffective
assi stance, a novant nust satisfy the two-prong test set out in

Strickland, 466 U S. 668, 104 S. C. 2052, 80 L. Ed. 2d 674,



which requires a showing that: 1) counsel’s performance fel
bel ow an obj ective standard of reasonabl eness; and 2) but for
counsel s unprofessional errors, the outcone of the trial would
have been different. CQur review of the record convinces us that
the trial judge correctly determ ned appellant failed to neet
that standard. Regarding M. Lyon’s representation, the tria
j udge found that appellant’s clains concerning the failure to
attenpt to suppress a police detective's testinony to the grand
jury; the failure to nake a notion concerni ng outrageous conduct
of police officers; the failure to ask for recusal of Judge
Mershon; the failure to seek a dism ssal or change of venue; the
failure to object and supress testinony; and the failure to
obj ect and seek suppression of the testinony of appellant’s ex-
wife were nerely enpty cl ainms unsupported by facts which would
provi de a reasonabl e basis for concluding any of the alleged
failings woul d have affected the outcone of his trial. W
agr ee.

A party seeking relief pursuant to RCr 11.42 has the
burden of setting forth facts to support his clains “with

sufficient specificity to generate a basis for relief.” Lucas

v. Commonweal th, Ky., 465 S.W2d 267, 268 (1971). Concl usory

al l egations without reference to specific facts not only provide
an insufficient basis for relief, but will not “justify an

evidentiary hearing because RCr 11.42 does not require a hearing



to serve the function of a discovery deposition.” Sanborn v.

Commonweal th, Ky., 975 S.W2d 905, 909 (1998), cert. denied, 526

U S 1025, 119 S. . 1266, 143 L. Ed. 2d 361 (1999). The tri al
judge properly rejected these contentions.

Next, appellant argued that M. Lyon was ineffective
in failing to ask for suppression of his initial questioning and
in failing to nove for dismssal on all counts. The trial judge
noted the fact that M. Lyon renoved hinself fromthe case prior
to trial and that appellant acknow edged that M. Rudicil, his
trial counsel, did in fact make these notions. As found by the
trial court, appellant cannot therefore establish any prejudice
fromM. Lyon's failure to nmake these notions.

The final two contentions regarding M. Lyon’s
performance focus on his failure to request appellant’s presence
at a prelimnary hearing and his failure to object to comments
made by Comonweal th Attorney in front of defense and
prosecution witnesses that he was a nurderer. Once again, the
trial judge properly found no prejudicial effect. W agree with
the trial judge that there is not even a renote possibility that
appel l ant’ s absence fromthe hearing could adversely affect the
outconme of his trial as the only purpose of the hearing was to
grant a continuance. Simlarly with regard to the all eged
comment that appellant was a nurderer, appellant has failed to

speci fy which wi tnesses heard the prosecutor’s conment and how



such a comment coul d conceivably affect his nmurder prosecution.
Thus, appellant clains with respect to M. Lyon’s representation
nmust fail.

We next turn to appellant’s allegations of deficient
performance on the part of M. Rudicil. Appellant first repeats
with respect to M. Rudicil the same argunents | odged agai nst
M. Lyon concerning the failure to request suppression of grand
jury testinony, certain witness’s trial testinony for bias and
prejudice, and the failure to request a hearing on his arrest
under a bench warrant. Again, appellant fails to specify how
any of these alleged shortcom ngs affected the outcone of the
trial. Concerning appellant’s argunent that M. Rudicil failed
to object to a nunber of continuances which had been granted and
to the fact that another judge sat in on voir dire, the tria
judge noted that appellant’s trial was conducted wi thin eight
nmont hs of his indictnent and that appellant offered no facts as
to how all owi ng another judge to sit in on voir dire prejudiced
his trial.

The trial judge also rejected appellant’s conplaints
concerning M. Rudicil’s failure to call certain w tnesses and
to seek suppression of other testinony. W agree with the tria
court that these clains cannot succeed for |ack of a show ng
that there was a reasonable probability the result of the tria

woul d have been different absent the alleged errors of counsel.



Simlarly unavailing due to the failure to support his
contentions by reference to specific facts are appellant’s
assertions that counsel should have requested a mstrial based
upon juror msconduct and an allegation that a juror was
sl eeping during trial.

Appellant’s final contentions regarding M. Rudicil’s
representation center on: 1) the failure to object to and seek
suppression of Polaroid pictures of evidence instead of using

”

the “true evidence;” 2) the failure to object to and seek
suppression of certain of the prosecutor’s coments in opening
and closing statenents; and 3) in failing to seek recusal of
Judge Mershon. The trial judge found that the pictures were
properly admtted under KRE 1002 as they were properly

aut henticated and that the statenents nmade in opening and
closing fell within the prosecutor’s proper role as advocate.

We find no error in either determ nation. Once again, appellant
has failed to identify what pictures in particular are

obj ectionabl e and what statenents of the prosecutor are
prejudicial. As noted by the Comonweal th, appellant’s

conpl aints about certain statenents nade by Judge Mershon at
sentencing could not have in any way affected the outcone of his
trial.

Finally, appellant’s clainms of ineffective assistance

of his appellate counsel, Bruce Hackett, are not the proper



subj ect of relief under RCr 11.42. Hicks v. Commonweal th, Ky.,

825 S.W2d 280 (1992). The Suprene Court of Kentucky has nade
clear that appellate counsel is not ineffective for failing to

rai se every concei vabl e i ssue on appeal. More v. Commonwealt h,

Ky., 983 S.W2d 479, 487 (1998), cert. denied, 528 U S. 842, 120

S. C. 110, 145 L. Ed. 2d 93 (1999). Furthernore, as noted by
the trial court, M. Hackett raised several issues which
resulted in a published opinion in appellant’s direct appeal.
Thus, the trial court did not err in rejecting appellant’s claim
of ineffective assistance by M. Hackett.

In sum we are convinced that appellant has failed to

overcone the substantial hurdle set out in Strickland, and we

affirmthe denial of relief by the Jefferson Circuit Court.
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