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BEFORE: GUI DUGLI, MANULTY AND M NTQN, JUDGES.
QU DUGA.I, JUDGE. Danon Denetrious Croft (“Croft”) appeals from
an order of the Jefferson Crcuit Court denying his notion for
CR 60.02 relief. W affirm

On Septenber 29, 1995, Croft was arrested in Jefferson
County, Kentucky, and charged with trafficking in a controlled
substance. Detectives of the Louisville Police Departnent
observed Croft engaging in an apparent drug sale wth another

individual. After a brief foot pursuit, both persons were



arrested. Croft was found to have a quantity of cash in his
possession, and the other party had a small quantity of cocai ne.
Pursuant to a plea agreenent, Croft plead guilty to one count of
first degree possession of cocaine, and received a probated
sentence of three years in prison. Croft later violated the
terns of his probation and was ordered to serve the three year
sent ence.

Wil e incarcerated, Croft filed a CR 60.02(f) notion
to vacate his sentence, and he sought an evidentiary hearing on
the notion. As a basis for the notion, he maintained that he
recei ved ineffective assistance of counsel and that the
i neffective assistance resulted in the guilty plea.
Specifically, he clained that counsel should have sought to
suppress the introduction of evidence relating to his co-
def endant’ s possessi on of cocaine. The notion was denied
wi t hout a hearing, and this appeal followed.

Croft now argues that the trial court erred in denying
the notion for relief and in failing to conduct an evidentiary
hearing on the matter. He argues that the court abused its
di scretion in not concluding that counsel was ineffective for
failing to suppress the evidence relating to the cocaine found
in the possession of his co-defendant. Croft again maintains
that counsel’s failure resulted in his plea of guilty, and that

said failure constitutes ineffective assi stance of counsel.



We have closely exanm ned Croft’s argunent, and find no
error. As the Commonweal th properly notes, Croft’s claimof
i neffective assistance has not been properly brought pursuant to
CR 60.02. A claimof ineffective assistance nust be brought on
direct appeal if appellate counsel is aware of the claimat the

time direct appeal is taken. Goss v. Commonweal th, Ky., 648

S.W2d 853 (1983). If the basis for the claimof ineffective
assi stance is discovered after a direct appeal, or after the
period during which the party nmay avail hinself of direct
appeal , he may prosecute the claimunder RCr 11.42. 1d. CR
60.02 relief is limted to clains not avail able on direct appea
or under RCr 11.42. |d.

In the matter at bar, Croft should have brought his
claimof ineffective assistance, if at all, pursuant to RCr
11.42. He did not, and this fact taken alone forns a sufficient
basis for affirmng the trial court’s denial of his notion for
relief. Since Croft failed to allege any speci al circunstances
which, if true, would entitle himto CR 60.02 relief, he was not
entitled to an evidentiary hearing and the trial court properly
so ruled. 1d.

Arguendo, even if the claimof ineffective assistance
had been brought in a tinmely manner pursuant to RCr 11.42, we

woul d have found no error in the circuit court’s denial of the

notion. Croft has alleged nothing upon which a trial court
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coul d have reasonably concl uded that cocaine found in the
possessi on of his co-defendant shoul d have been suppressed, nor
t hat counsel was ineffective in failing to so argue. Counsel's
per formance nmust be shown to be bel ow the objective standard of
reasonabl eness and nust be so prejudicial as to deprive the

defendant of a fair trial and a reasonable result. Strickl and

V. Washington, 466 U. S. 668, 104 S. C. 2052, 80 L.Ed. 2d 674

(1984). Croft’s argunents set forth before the circuit court
and on appeal are insufficient to prevail on an RCr 11.42 notion
for relief.

For the foregoing reasons, we affirmthe Jefferson
Circuit Court’s denial of Croft’s notion for CR 60.02 relief and

for an evidentiary hearing on the notion.
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