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Seni or Judgel.

COVBS, CHI EF JUDGE. Rodney L. Little appeals pro se from an
order of the Crittenden Circuit Court, entered on January 28,
2003, which anended his one-year sentence for third-degree rape
to run consecutively rather than concurrently with a prior

sentence. Little challenges the jurisdiction of the circuit

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



court to enter the order and asserts that the amendnent of his
sentence was barred by the terns of KRS? 532.110(2). We affirm

In April 2001, Little was indicted for rape in the
second degree and for being a persistent felony offender in the
second degree. At that tine, he was on probation froma five-
year sentence inposed by the Livingston GCrcuit Court on
Decenber 3, 1997. In consideration of his plea of guilty, the
Commonweal th offered to anend the charge of rape in the second
degree to rape in the third degree and to dism ss the PFO
charge. The Commonweal th recomended a sentence of one year --
to run consecutively with any prior sentence.

On June 7, 2001, Little entered a plea of guilty,
whi ch provided in relevant part as follows:

In return for ny guilty plea, the

Commonweal th has agreed to recommend to the

Court the follow ng anmended charges and

sentences: Dismss the charge of persistent

felony offender in the second degree; anend

rape in the second degree to rape in the

third degree; a sentence of one (1) year to

run consecutively with any prior sentence;

and to oppose probation. (Enphasis added.)

Followi ng a hearing, the circuit court entered
j udgnment and sentence on the guilty plea. The judgnent and
order, entered on August 16, 2001, accepted Little' s guilty plea

and sentenced himto inprisonnment for a maxi mumterm of one year

in the penitentiary to run concurrently with any previous

2 Kent ucky Revised Statutes.



sentence inposed. Little's probation on the Livingston Crcuit
Court sentence was revoked approximately three nonths | ater.

On January 21, 2003, Little filed a Mdtion for
Clarification with the Crittenden Grcuit Court pursuant to CR
60. 01, explaining that the records of the Departnent of
Corrections indicated that his sentences were to be served
consecutively while the final judgnent had stated that his
sentences were to run concurrently. The circuit court
accordingly issued a corrective order, anending the judgnent
entered on August 16, 2001, to reflect that the sentence of one
year in the penitentiary would run consecutively rather than
concurrently with any previous sentence inposed. This appea
fol | oned.

Little's first argunent is that under the provisions
of KRS 532.110(2), he is statutorily entitled to serve his
sentences concurrently. At the tinme he was sentenced, KRS
532.110(2) provided as follows: “If the court does not specify
the manner in which a sentence inposed by it is to run, the
sentence shall run concurrently with any other sentence which
t he def endant nust serve.”

Little asserts that because KRS 532.110 is the nore
recently revised statute, its provisions nust take precedence

over KRS 533.060 (2), which specifies as follows:



When a person has been convicted of a felony
and is conmtted to a correctional detention
facility and rel eased on parole or has been
rel eased by the court on probation, shock
probation, or conditional discharge, and is
convicted or enters a plea of guilty to a
felony commtted while on parole, probation,
shock probation, or conditional discharge,
the person shall not be eligible for
probati on, shock probation, or conditiona

di scharge and the period of confinenment for
that felony shall not run concurrently with
any ot her sentence.

KRS 533.060(2). (Enphasis added.)
This Court has already addressed this issue of

statutory interpretation in Wite v. Commonweal th, Ky. App., 32

S.W3d 83 (2000), disc. rev. denied Nov. 15, 2000. In that
case, we discussed the fact that the 1998 anmendnent of KRS

532. 110 was directed to an issue other than the dispute over
concurrent versus consecutive sentencing. The purpose of the
statutory re-enactnment was to place a 70-year limtation on the
aggregat e of consecutive indeterm nate sentences. Therefore, it
did not affect the prinmacy of 533.060(2). W held as follows:

In addition, the July 1998 anendnment to
KRS 532. 110 did not involve an aspect of the
statute that is pertinent to Wite’'s
situation. The only change in the statute
in 1998 was a provision in Subsection (1)(c)
placing a 70-year limtation on the
aggregate of consecutive indeterm nate
sentences. Under Section 51 of the Kentucky
Constitution, the entire statute is required
to be re-enacted even though only a portion
of the statute is anmended. The re-enactnment
and anendnment of KRS 532.110(1) do not
evi dence an intent by the Legislature to



have that statute take priority over KRS
533. 060( 2) .

* * * %

Long existing case law interpreting KRS

532. 110 and KRS 533. 060(2) has clearly

establ i shed the prinmacy of the latter

statute.

Id. at 86. (Enphasis added.)

As additional reinforcenent of the intent of the
Legislature in this regard, we note that KRS 532.110(2) was
revised in 2002 to reflect this interpretation clearly and
unanbi guously, specifically providing that nultiple sentences
shall not run concurrently if required under KRS 533.060 to run
consecutively. It states in relevant part as foll ows:

If the court does not specify the manner in

whi ch a sentence inposed by it is to run,

t he sentence shall run concurrently with any

ot her sentence which the defendant nust

serve unl ess the sentence is required by

subsection (3) of this section or KRS

533. 060 to run consecutively.

KRS 532.110(2).

Little s second argunent is that the Crittenden
Crcuit Court |acked the authority to enter the order anendi ng
his sentence because a trial court |oses jurisdiction over a

judgnent ten days after its entry pursuant to CR 59.05.3 See

Silverburg v. Commonweal th, Ky., 587 S.W2d 241, 244 (1979).

3 Kentucky Rules of Civil Procedure.



The Commonweal t h has responded by arguing that the
wording of the final order was nerely a clerical error as both
the plea agreenent and the guilty plea specified that Little’'s
sentences were to run consecutively. A clerical error on the
part of the court may be corrected at any tine pursuant to RO
10. 10.

The record before us does not contain a transcript or
a tape of the guilty plea proceedings. Therefore, we are unable
to determine if the circuit court orally sentenced Little to
serve concurrent sentences, a result which would render the
error judicial in nature rather than a clerical mstake
conmmitted while reducing the oral judgnent to witing. See

Cardwel | v. Commonweal th, Ky., 12 S.W3d 672, 674-75 (2000).

Nonet hel ess, the circuit court would have had jurisdiction to
anmend the sentence pursuant to the principle that “when a tri al
court has inposed an unlawful sentence, the trial court can

correct that sentence at any tine.” Neace v. Commonweal th, 978

S.W2d 319, 322 (1998), reh’ g denied 1998, citing Skiles v.

Commonweal th, Ky. App., 757 S.W2d 212, 215 (1988). Because

concurrent sentencing in this case was clearly contrary to the
provi sions of KRS 533.060(2), the circuit court did not err in
correcting its order to inpose a | awful sentence.

We affirmthe order of the Crittenden Circuit Court.

4 Kentucky Rules of Crinminal Procedure.
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