RENDERED: FEBRUARY 6, 2004; 10:00 a.m
NOI' TO BE PUBLI SHED

Conunomuealth Of Kentucky

Court of Appeals

NO 2003- CA-000316- MR

CLAUDE T. METTS APPELLANT

APPEAL FROM FRANKLI N Cl RCUI' T COURT
V. HONORABLE ROGER L. CRI TTENDEN, JUDGE
ACTI ON NO 97-CR- 00051

COMMONVEALTH OF KENTUCKY APPELLEE

OPI NI ON

AFFI RM NG

k% k(% %% %%k **

BEFORE: BARBER, SCHRODER, AND VANMETER, JUDGES.

VANVETER, JUDGE: This an appeal froman order entered by the
Franklin Grcuit Court denying Claude T. Metts’ RCr 11.42 notion
to vacate his conviction for first degree manslaughter. Metts
clainms that he was denied the right to effective assistance of
counsel because his trial counsel neither preserved evidence for
appel l ate review by taking avowal testinony, nor investigated
and call ed potential defense wi tnesses. For the reasons stated

hereafter, we affirm



Metts and the victim Jeff MDavid, were acquai ntances
who had spent part of the day together prior to the stabbing.
Four incidents which allegedly occurred that day are significant
for purposes of this appeal. First, MDavid told Metts that
earlier in the day, MDavid had becone involved in an argunent
in a liquor store and had told people in the store that he woul d
“whip and hurt” soneone. Second, Frank Kearney testified that
when Metts, MDavid and he went to deliver sonme sal vaged
railroad ties, MDavid commented that it was a good day to “ness
sonebody up” and that MDavid threatened to “whip” Metts over a
di spute regarding the sale of the railroad ties. Third, while
visiting a cenetery, MDavid told Metts that he was ready to
die, that he did not care whom he took with him and that he
woul d send sone people to hell. Fourth, after drinking and
while visiting a friend that evening, MDavid and Metts argued
over a cigarette lighter before Metts stabbed and kill ed
McDavi d.

The only eyewitness to the killing, Cayton Wl ker,
testified that he earlier observed Metts and MDavid “having
words,” and that Metts told McDavid he would “whip” him Wl ker
t hought the nen were kidding around until MDavid struck Metts
with the back of his hand, and David Baltinore broke up the
fight. Later, Wal ker saw Metts junp up and run behi nd MDavi d,

who t hen spun around and shouted, “he stabbed ne!” Wl ker
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observed that MDavid s neck was bl eeding. Metts continued to
stab McDavid in the chest and stomach sone fifteen tines.
Baltinore then entered the room and accosted Metts. WAl ker
testified he never saw McDavid pull any weapon, and no weapon
bel onging to McDavid was found at the scene or in MDavid s
truck. Metts’ primary defense at trial was self-protection.

A jury convicted Metts of first degree mansl aughter,
and his conviction was affirmed by this court on appeal. Metts
then filed an RCr 11.42 notion. After conducting an evidentiary
hearing, the trial court denied Metts’ notion. This appea
f ol | oned.

Metts clainms that his self-protection defense was
underm ned by two errors on the part of his court-appointed
trial counsel. The first clainmed error involved Metts' desire
to testify both about MDavid s own description of his
threatening remarks in the Iiquor store, and about MDavid's
coments to himat the cenetery. The trial court sustained the
Commonweal th’s objection that the testinony was hearsay. Metts
mai ntains that the exclusion of this evidence rendered him
unabl e to support fully his primary defense of self-protection,
and that his counsel provided ineffective assistance by failing
to preserve the testinony for appeal by entering it into the

record by avowal .



The second clained error was trial counsel’s failure
to call two additional w tnesses, Eugene Biggs and Bud Witten,
to i nmpeach the testinony of Wal ker, the only non-participating
eyewi tness to the stabbing. Metts asserts that Wal ker’s
accounts to those nen regarding the circunstances of the
stabbing differed considerably from Wl ker’s description of the
events to the police and in court.

Under the standard of review established in Strickland
v. Washington, 466 U S. 668, 104 S.C. 2052, 80 L.Ed.2d 674
(1984), and Gll v. Comonweal th, Ky., 702 S.W2d 37 (1985), a
claimof ineffective assistance of counsel requires a novant to
establish both that counsel’s perfornmance was deficient, and
t hat such performance was so prejudicial as to deprive the
defendant of a fair trial. 466 U S. at 687. Establishing
prejudice requires a showng “that there is a reasonable
probability that, but for counsel’s unprofessional errors, the
results of the proceeding woul d have been different.” Brewster
v. Commonweal th, Ky. App., 723 S.W2d 863, 864 (1986). A
reasonabl e probability is one which, considering the totality of
t he evidence before the jury, is sufficient to underm ne
confidence in the outcone. Strickland, 466 U S. at 694-95. |f,
as here, the trial court conducted an evidentiary hearing, this

court “must defer to the determ nati ons of fact and w t ness



credibility made by the trial judge.” Sanborn v. Comonwealth,
Ky., 975 S.W2d 905, 909 (1998).

In addressing the issue of whether trial counsel’s failure
to preserve Metts’ testinony by avowal constitutes deficient
performance, we nust first determ ne whether the evidence was
adm ssible. The “failure to preserve an issue for review can only be
error if the trial court erred in excluding the evidence.”
Commonweal th v. Davis, Ky., 14 S.W3d 9, 13 (2000). Here, Metts
argues that his testinony about MDavid s statenents to hi mwas
adm ssi bl e because it was offered not for the truth of the matter
asserted, but instead to show that Metts had a justifiable fear of
McDavid. W agree that the trial court erred by excluding this
testinmony, as “evidence of prior specific acts or threats of violence
by the victimis admssible if relevant to prove the state of m nd of
t he defendant, e.g., fear of the victim at the tine of the killing.”
Commonweal th v. Higgs, Ky., 59 S.W3d 886, 892 (2001). Moreover, the
defense of self-protection requires a show ng that the defendant
subj ectively believed that the force used was necessary to protect

hi meel f agai nst death or serious physical injury. KRS 503.050(2).1

kRrs 503. 050(1) states: “The use of physical force by a defendant upon
anot her person is justifiable when the defendant believes that such
force is necessary to protect hinself against the use or inmmnent use
of unl awful physical force by the other person.” In Conmonwealth v.

Hi ggs, Ky., 59 S.W3d 886, 889-90 (2001) (citations omtted), the

Kent ucky Supreme Court stated that the belief need not be objectively
reasonabl e:

The focus of the penal code is on the defendant's
actual subjective belief in the need for
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Neverthel ess, the exclusion of the adm ssible
testinony fromthe record did not so prejudice Metts' case as to
satisfy the second prong of Strickland. *“Under Strickland it is
not enough that counsel erred and Appellant’s trial reached an
unfavorable result. Instead, Appellant nust denonstrate that,
absent counsel’s errors, there exists a ‘reasonable probability’
the jury woul d have reached a different verdict.” Bowing v.
Conmonweal th, Ky., 981 S.W2d 545, 551 (1998).

Here, not only did nunerous w tnesses testify that
McDavid had a bad reputation for violence, but the testinony
regarding his propensity for violence was so overwhel m ng and
repetitive that the Commonweal th stipulated to the fact. In
addition, the jury heard specific testinony regarding McDavid’' s
propensity for violence. Kearney testified at |ength regarding
McDavid s threatening words and actions on the day of the
st abbi ng, including McDavid' s threat to “whip” Metts over the
sale of the railroad ties, his threat to “whip” sone people in a
bar if they tried to prevent him snuggling in sonme beer, his
grabbing of Metts’ hair during an argunent, his statenent to

Metts that he would “take himto hell,” his kicking of Metts

self-protection and not on the objective

reasonabl eness of that belief. Even if a defendant is
m staken in his subjective belief, he is stil
entitled to the defense of self-protection, subject
only to the wanton or reckless belief qualification
described in KRS 503.120(1).

-6-



before the stabbing, and his statement to Kearney and Metts that
he had a gun.

In More v. Commonweal th, Ky., 983 S.W2d 479, 484
(1998), the court stated that a defense attorney's failure to
present evidence that was nerely cunul ative in nature did not
rise to the level of ineffective assistance of counsel. The
trial record denonstrates that Metts’ attorney ensured that
pl entiful evidence was addressed regardi ng both McDavid' s
general reputation for violence, and his specific threats toward
Metts on the day of the stabbing. Metts’ trial attorney opined
during the RCr 11.42 hearing that the additional testinony
contenplated by Metts woul d not have affected the outcone of the
trial because the real weakness in the self-defense argunent was
the fact that Metts inflicted fifteen stab wounds on MDavi d.
Further, a possibility exists that Metts’ proposed testinony
woul d have, in fact, undernmined his self-protection defense by
causing the jury to wonder why, if he was so afraid of MDavid,
Metts did not take the opportunity to leave. Nothing in the
record suggests that McDavid in any way restrained Metts on the
date in question. “A threat of violence seriously nmade does not
in and of itself justify the man threatened in killing the one
who nmade it, because the threat al one does not put the
threatened party in inmnent danger.” Davidson v. Comonweal th,

261 Ky. 158, 87 S.W2d 119, 122 (1935)(enphasis added).
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Metts’ second argunent on appeal concerns his trial
counsel’s failure to call Eugene Biggs and Bud Wiitten as
wi tnesses to inpeach the testinony of O ayton Wal ker, who was
the only eyewitness to the stabbing. Walker’s testinony
strongly suggested that Metts initiated the attack on MDavi d.

At the evidentiary hearing, Eugene Biggs testified
t hat, about two or three weeks after the stabbing, Wl ker and he
had a conversation during which Wal ker described an epi sode
whi ch occurred on the night of the stabbing but which Wal ker did
not describe either to the police or at trial. Wlker allegedly
told Biggs that McDavid had taken Metts’ |ighter and sl amed
Metts’ head into the kitchen table before stating that he was
going to his truck to get sonme whiskey and that, when he
returned, he was going to kill Metts. Biggs stated that he did
not tell the police of this conversation and that, although he
was subpoenaed to appear at the trial, Metts’ attorney never
called on himto testify.

The ot her potential wtness, Bud Whitten, allegedly
told a defense investigator that he was told by Wal ker that
Wal ker was not present in the room when the stabbing occurred
and that he did not know what happened. However, during the
evidentiary hearing, Witten denied nmaking such a statenent.
Subsequently, the investigator testified that when he served

Wiitten with a subpoena to testify at the evidentiary hearing,
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Wi tten becanme angry and said he did not want to do anything to
help Metts, whom he disliked. Metts’ attorney never contacted
Wi tten.

Metts maintains that because Wal ker’s testinony that
Metts stabbed McDavid from behind seriously damaged Metts’ cl aim
of self-protection, Biggs’ and Witten’ s testinony was critica
to his attenpt to i npeach Wal ker. Metts argues that his
attorney’s failure either to investigate Biggs' and Wiitten' s
claims or to call themas w tnesses anounted to deficient
performance under the first prong of Strickland.

However, the trial record shows that Wal ker’s
credibility was inpeached during the Commonweal th’s
case-in-chief by virtue of his conflicting accounts to the
i nvestigating police officers, his testinony under
cross-exam nation, and his adm ssion that he drank heavily prior
to the stabbing. Moreover, although Wal ker admtted on
cross-exam nation that he was a friend of the victimbut not of
Metts, Walker in fact provided sone testinony hel pful to Metts,
i.e., the earlier episode that McDavid struck Metts.

We are not persuaded that trial counsel afforded
i neffective assistance by failing to call Biggs as a w tness
since the reliability of Biggs' testinony was suspect in |ight
of his dislike of McDavid. |Indeed, at the evidentiary hearing,

Bi ggs suggested that he woul d have been a problematic w tness,
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as he testified that he had previously had a viol ent encounter
with McDavid in which he had “cut himup.”

On the other hand, Whitten admtted to hating Metts,
and he openly told the investigator that he did not want to do
anything to help him Trial counsel’s performance was not
deficient when he failed to | ocate such a hostile and
potentially unreliable witness since, even if he had | ocated
him the value of Wiitten' s testinony may well have been
out wei ghed by his potentially damaging testinony agai nst Metts.
Clearly, a reasonable investigation does not require that which
woul d be conducted by “the best defense |awer, blessed not only
with unlimted tine and resources but also with the inestinmable
benefit of hindsight.” Baze v. Commonweal th, Ky., 23 S.W3d
619, 625 (2000).

We are not persuaded, therefore, that there is a
reasonabl e probability that if Biggs and Whitten had testified,
Metts woul d have been acquitted on grounds of self-defense.
Sinply put, Metts was unable to overcone the fact that,
notw t hstandi ng McDavid’'s all eged threats, Metts did not take
the opportunity to | eave the scene rather than stab MDavid
fifteen tines.

The Franklin Crcuit Court’s order is affirned.

ALL CONCUR
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