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BEFORE: COMBS, KNOPF, and McANULTY, Judges.
COVBS, JUDGE. Kenneth Ray Neel ey appeals pro se from an order
of the Oansley Circuit Court of Decenmber 26, 2002, denying his
motion to vacate his sentence pursuant to CR' 60.02. W affirm
On May 9, 1995, Neeley was indicted for nurder in the
shooting death of Philip Raunck. At trial, he clainmed that he
had acted in self defense. The jury convicted himof nurder,
and he noved for a new trial based on his allegation that two of

the jurors had been coerced into agreeing to the verdict of

! Kentucky Rules of Civil Procedure.



guilty. On Cctober 15, 1996, the notion for a newtrial was
deni ed and Neel ey was sentenced to twenty years in prison.
After Neeley’'s conviction was affirnmed by the Kentucky Suprene
Court?, he noved to vacate his sentence pursuant to RCr3 11.42
based on his claimof ineffective assistance of trial counsel.
The order denying post-conviction relief pursuant to RCr 11.42
was affirmed by this Court on March 3, 2000.*%

On Cctober 4, 2002, Neeley filed a notion in the tria
court to vacate his sentenced pursuant to CR 60.02. The court
summarily denied the notion, finding that Neeley “failed to set
forth any legitimate reason for relief.” This appeal followed.

We are bound by a highly deferential standard of
review of a court’s denial of post-conviction relief when an
appel  ant has invoked CR 60.02 to allege the existence of
extraordi nary cause. W cannot disturb a ruling unless it is
apparent that the trial court has abused its discretion.

Bet hl ehem M nerals Co. v. Church & Miullins Corp., Ky., 887

S.W2d 327, 329 (1994). In this case, we find no abuse of that
di scretion because the grounds supporting the notion either
consi sted of issues raised and addressed in Neel ey’ s previous

appeals or were matters that he should have raised in those

2 1996- SC- 000968- MR.
3 Kentucky Rules of Crinminal Procedure.
4.1999- CA-001212- MR



earlier proceedings. See, Goss v. Conmonwealth, Ky., 648

S.W2d 853, 856 (1983).

Neel ey argues that he was denied a fair and inpartia
trial because two nmenbers of the jury, April Stepp Bennett and
Phyl lis Gabbard Stepp, concealed their relationship to the
victim However, this very issue had been raised in his RCr
11. 42 notion as foll ows:

April (Stepp) Bennett is the daughter of
Phyllis (Gabbard) Stepp, both of which

del i berated novant’s guilt or innocence.
Phyllis (Gabbard) Stepp is directly rel ated
to Nedra Gabbard, who is the nother of the
victim Phillip Raunck.

None of the Stepps raised their [sic] hand
during jury selection when the question was
asked if any of the potential jurors were
related to the victim etc. However,
counsel feared a problemof this nature
could arise, but failed to investigate
further in order to ensure novant of an
inmpartial jury, thus denying himof a fair
trial.

(Motion pursuant to RCr 11.42, filed March 16, 1999, pp. 13-14;
enphasis in original.) 1In affirmng the denial of the RCr 11.42
notion, this Court concluded that Neeley had failed to provide
any evidence to support his claimof a famlial relationship of
the jurors to the victimor that counsel had acted ineffectively

on this issue.



In the CR 60.02 notion now before us, Neel ey again
seeks relief fromhis conviction based on the all eged
relati onship of the sanme two jurors to the victim |In support
of his nmotion, he submtted the affidavit of Lowell Morris, a
life-l1ong resident of Oasley County, who stated that “al
Gabbards” in Oasley County could trace their lineage to “Henry
Gabbard and Bar bara Hunsacker who settled in Pennsylvania in the
1700’ s.”

Procedurally, Neeley is not entitled to re-litigate
his claimof ineffective assistance of counsel on the sane

ground previously asserted and adjudi cated. G oss, supra.

Addi tionally, when exam ned on the nerits, the cl ai mdoes not
present a basis for granting for CR 60.02 relief. At the nost,
t he docunentary evi dence (assuned, arguendo, to be reliable)
establishes that the two jurors were distantly related to the
victim Phyllis Stepp was Raunck’s fourth cousin by marri age;
April Stepp was Raunck’s fourth cousin, once renpoved. Neeley
presented no evidence to support his allegation that the two
jurors had been aware of their renote relationship to the victim
or that they were untruthful in their answers on voir dire.
Thus, we conclude that Neeley has failed to establish
entitlement to the extraordinary relief he seeks based on this

contenti on.



Next, Neel ey argues that he was denied a fair trial
because two jurors were coerced into voting in favor of his
conviction. However, this very issue was directly addressed by
t he Kentucky Supreme Court in affirmng Neeley’'s conviction on
di rect appeal:

The affidavit of a juror claimng that she
was coerced into agreeing with the verdict

is not the basis for reversal. RCr 10.04
makes it clear that such a cl aimcannot be
the grounds for a newtrial. A juror may

not be exam ned to establish a basis for a
new trial because she alleges that she was
coerced into agreeing to the verdict.
Slip op., p. 5. W are barred fromre-visiting this issue by

the doctrine of issue preclusion. Yeonan v. Conmonweal th Heal th

Policy Board, Ky., 983 S.W2d 459, 465 (1998).

Neel ey’s final argunment is that he is entitled to
relief because the jury was not given the opportunity to
determ ne whet her he was acting pursuant to an extrene enotiona
di sturbance (EED) when he shot Raunck. He blanmes both his trial
counsel for failing to request such an instruction and the tria
court for failing to give an EED instruction.

The record confirnms that the instruction for nurder
contai ned no definition of extrene enotional distress. Neeley
argues that counsel was ineffective for failure to tender an EED
instruction. However, that issue procedurally was proper

subject matter for the RCr 11.42 proceeding rather than an



appropriate basis for invoking relief pursuant to CR 60.02.

McQueen v. Comonweal th, Ky., 948 S.W2d 415, 416 (1997).

The judgnent of the Oasley Circuit Court is affirmed.
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