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TACKETT, JUDGE: MDowel| Appal achian Regional Hospital (ARH)
petitions for review froma decision of the Wrkers’
Conpensati on Board (Board) finding Brenda Rice to be totally
occupational ly disabled follow ng her notion to reopen her
claim W affirm

Ri ce, a high school graduate, was enployed by ARH for
thirty-one years prior to sustaining a work-related injury on

January 14, 1995. She was working as a licensed practical nurse



when she injured her back attenpting to nove a very heavy
patient in order to change his bed linens. R ce was di aghosed
with an L5-S1 disc herniation and underwent surgery followed by
treatment at Cardinal H Il Rehabilitation Center. At the tine
of her original workers’ conpensation claim R ce was able to do
noder at e exerci se, |ight housework, and cook at |east one neal a
day. She was awarded pernanent partial disability benefits with
an occupational disability rating of forty-five percent.

Two years later, Rice was hospitalized with severe
back pain, spasns, and right leg pain all the way down to the
ankl e. She was placed in pelvic traction with heating pads,
gi ven physical therapy and prescribed stronger pain nedication.
Because of the increase in pain and the strong, narcotic
nmedi cati ons being prescribed, R ce noved to reopen her claim
She gave deposition testinony that she had difficulty sl eeping,
suffered spasns in both hips, could no | onger exercise or
per f orm housewor k, and had been forced to hire soneone to cl ean
her house once a week. |In addition, Rice received no relief
fromher pain as a result of spinal injections and had stopped
t aki ng her Met hadone and OxyContin prescriptions because she did
not want to be on that type of nedication. After the notion to
reopen was sustained, an MRl conducted in Septenber 2001

reveal ed scarring on the right side at L5, at the site of her



original injury, and a new ruptured disc on the left side at L4-
5.

Al t hough Rice had never returned to work after her
initial injury, the Adm nistrative Law Judge (ALJ) found that
her testinony of additional pain was very persuasive and that
the left sided L4-5 herniation was related to the 1995 work
injury. Due to her additional injury and the restrictions that
exam ni ng physicians woul d i npose on Rice’s ability to work, the
ALJ found that she was totally occupationally disabled. ARH
appeal ed the ALJ's decision, arguing before the Board that there
was no objective evidence that Rice’s condition had worsened and
that the left sided herniation was unrelated to her work injury.
The Board affirnmed the decision of the ALJ, and this appea
f ol | owned.

On appeal, ARH continues to argue that there was no
obj ective evidence presented that Rice’'s physical condition had
deteriorated. |In addition, ARH points out that R ce had al ways
believed herself to be conpletely occupationally disabled as a
result of the 1995 injury and that she was awarded Soci al
Security disability benefits prior to the decision on her
original workers' conpensation claim The Board s excellent
anal ysis of ARH s argunents is conpelling, and we adopt the

foll ow ng portion:



The only issue on appeal is whether
t here was substantial evidence of probative
val ue to support the ALJ's conclusion. Wlf
Creek Collieries v. Ctum Ky. App., 673
S.W2d 735 (1984) and Paranount Foods, Inc.
v. Burkhardt, Ky., 695 S.W2d 418 (1985).
ARH believes the ALJ erred in concl uding
t here was evidence of any kind that woul d
support a finding of increase of
occupational disability. ARH enphasizes
that neither Dr. Pajel nor Dr. Tenplin
testified to a change or increase in
occupational disability. ARH also
enphasi zes the award of Social Security
disability prior to the original Opinion and
Award and the lack of any return to work on
the part of Rice. O course, the award of
Soci al Security disability is not
controlling either in an original claimor
upon reopening. If it were, Rice would have
been entitled to a finding of total
occupational disability at the time of [the
original] award. Nor is it significant, in
our opinion, that neither Dr. Tenplin nor
Dr. Pajel testified to an increase in
occupational disability. COccupationa
disability is a factual finding that is
uniquely within the authority of the ALJ.
Gsborne v. Johnson, [Ky., 432 S.W2d 800
(1968).] Physicians offer evidence relating
to functional inpairment and physiol ogi ca
restrictions while occupational disability
is a legal determ nation.

Al t hough ARH argues ot herw se, the
evidence fromDr. Tenplin as to restrictions
he assigns now as opposed to those at the
time of the original claimare significantly
different. Dr. Tenplin, in his deposition
given April 22, 1996 at page 26, indicates
Rice has an ability to lift 20 pounds from
t he wai st to above shoul der |evel and 15
pounds fromfloor to waist. In both his
March 2001 report and his February 2002
report, Dr. Tenplin states Rice is unable to
lift items weighing greater than 10 pounds
fromthe waist level and is unable to do any
lifting fromthe floor |evel
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Al though Dr. Kriss' restrictions are a
little nore liberal, 25 pounds, they are
still much nore restrictive than those
assessed by Dr. Wagner in the original

claim

As we have so frequently noted, sinply
because the individual worker testified in
the original claimin such a way as to
indicate the worker’s belief that she was
totally occupationally disabled, when, as
here, the original ALJ concl udes otherw se,
it in no way prohibits a subsequent ALJ from
viewi ng the nedical evidence and the
testinony of the individual worker as being
nore credi ble and | eading to the concl usion
of the entitlenent to total occupationa
disability benefits. The testinony of the
injured worker is itself probative. Caudil
v. Maloney’s Discount Stores, Ky., 560

S.W2d 15 (1977) and Ruby Construction

Conpany V.

Curling, Ky., 451 S.W2d 610

(1970).

Additionally, painin and of itself is
a disabling factor and may be consi dered
upon reopening in addressing the issue of
i ncrease in occupational disability. See

Beal e v.

Rol ley, Ky., 777 S.W2d 921 (1989).

Finally, ARH believes there is no
obj ective evidence to support a worsening.

Nei t her Dr.

Pajel nor Dr. Tenplin offers

evi dence of “no change.” Rather, they use
the term nology no “significant” change.
What is significant nedically is not
necessarily significant occupationally.
When one considers the limtations on

physi cal
Tenpl i n,

[disc] at

activities, as suggested by Dr.
and the evidence of an additional

L4/5, it is difficult to concl ude

t here has been “no change.”

At the reopening, evidence existed that R ce was subjectively

suffering fromnore pain than when her original claimwas

r esol ved. However ,

the Board al so found objective evidence that

her occupational inpairnment was greater based on the work
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restrictions suggested by Dr. Tenplin and the additional |eft
sided disc herniation. Consequently, we agree with the Board’'s
conclusion that sufficient objective evidence existed to support
reopening Rice’ s claimand the subsequent finding of total
occupational disability.

The opi nion and order of the Wrkers’ Conpensation

Board is affirned.
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