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BEFORE: COMBS, KNOPF, AND McANULTY, JUDGES.

KNOPF, JUDGE. Janes A. Slaughter appeals fromtwo judgnents of
the Jefferson Circuit Court that denied his post-conviction
notions. On Septenber 16, 2002, the circuit court denied

Sl aughter’s notion to alter, anmend, or vacate, filed pursuant to
RCr 11.42. The circuit court, on January 14, 2003, al so denied
Sl aughter’s notion to reconsider the denial of his RCr 11.42

motion. W affirm



On Septenber 11, 1997, Slaughter, Mchael A Bates and
Tinothy D. MIler were indicted by the Jefferson County G and
Jury on the charge of trafficking in a controlled substance
(cocaine).! Slaughter was al so charged with being a first-degree
persistent felony offender.? These indictments stemred from an
i ncident that occurred on the night of May 19, 1997, in
Louisville, Kentucky. On this night, detectives fromthe
Louisville Police Departnent set up surveillance at a Shell gas
station on Floyd Street in response to information indicating
that a drug transaction was going to occur at that |ocation. As
t he detectives observed Bates standing in front of the Shel
station, a van pulled into the parking lot. The detectives
would later testify that they saw Sl aughter get out of the van
and give Bates what appeared to be a plastic bag containing a
white substance. Following this transaction, the police noved
in and arrested Sl aughter, Bates, and van driver, MIller. The
pol i ce searched Bates and found a bag containing approxi mately
two ounces of powder cocaine on his person.

This matter proceeded to trial on the charges agai nst
Sl aughter and Bates. The police were not able to |locate M| er
prior to trial. At trial, Bates testified that he never

recei ved any cocai ne from Sl aughter on the night in question.

1 KRS 218A. 1412.

2 KRS 532.080.



Rat her, Bates testified that he was in possession of the cocaine
after stealing it froma drug dealer. Bates further stated that
he was not standing in front of the gas station as the
detectives testified, but rather arrived in the van with

Sl aughter and MIler. Simlarly, Slaughter testified that the
three individuals had arrived in the van together and that he
had not given Bates any cocai ne. Slaughter stated that he was
at the Shell station only to purchase lottery tickets.

The jury found Slaughter guilty of trafficking in
cocai ne and sentenced himto seven years’ inprisonnent. After
the jury reached its verdict, Slaughter, pursuant to a plea
agreenent, entered a guilty plea to the first-degree persistent
felony of fender charge. The plea agreenent required the
enhancerment of the seven-year prison sentence to 15 years.?3
Sl aughter’s notion for a new trial was denied by the tria
court. On direct appeal, this Court affirmed Slaughter’s
convi ction.*?

During the pendency of his direct appeal, Slaughter
filed a “Supplenental Mtion for a New Trial.” As a basis for

this notion, Slaughter noted that co-indictee MIler had been

3 Bates was al so found guilty of cocaine trafficking, but his

sent ence was probat ed.

* Slaughter v. Comonweal th, No. 1999- CA-000185- MR (not -t o-be
publ i shed opi nion rendered August 4, 2000).




| ocated and had entered a guilty plea to cocaine trafficking.
Sl aughter further asserted that the information contained in
MIller's guilty plea colloquy confirmed the version of events
of fered by Slaughter and Bates at trial. Shortly thereafter,
Sl aughter filed another supplenental notion for a newtrial. On
Septenber 13, 1999, the circuit court conducted a hearing on
Sl aughter’s notions and ultimately denied his requests for a new
trial. This Court affirned the trial court’s decision.?>

On July 10, 2002, Slaughter filed his notion to alter,
anmend, or vacate his conviction pursuant to RCr 11.42. In his
RCr 11.42 notion, Slaughter alleged that his trial counse
provi ded i neffective assistance by refusing to seek i ndependent
testing of the white powder taken from Bates, by failing to
object to the introduction of the cocaine, by failing to make a
notion to suppress the cocaine found on Bates, by refusing to
| ocate, interview, or subpoena MIler to testify at trial, and
by coercing himinto entering a guilty plea to the persistent
felony of fender charge. Slaughter also filed a supplenental RCr
11.42 notion alleging that his trial counsel advised himto
enter a guilty plea to an unindicted offense. The trial court

deni ed Sl aughter’s RCr 11.42 notions on Septenber 16, 2002.

® Slaughter v. Conmonweal th, No. 2000- CA-000297- MR (not-to-be
publ i shed opi nion rendered Novenber 2, 2001).

-4-



Following the trial court’s denial of his RCr 11.42
nmotion, Slaughter filed a notion to reconsider pursuant to CR
52.02 and CR 52.04. In this motion, Slaughter clarified® that he
was advised to enter a guilty plea to an unindicted of fense
because he was indicted for trafficking in a controlled
substance “sworn to be ‘crack cocaine,’ but the only evidence
presented for trial was powdered cocaine.” The trial court, on
January 14, 2003, denied Slaughter’s notion to reconsider. This
appeal foll owed.

On appeal, Slaughter argues that the trial court
commtted reversible error in denying his post-conviction
notions. Slaughter naintains that trial counsel was ineffective
by not objecting to the “variance” between the indictnent and
t he produced evidence, by failing to interview or subpoena
Mller to testify at trial, by advising himto enter a guilty
plea to the persistent felony offender charge and by failing to
request independent testing of the cocai ne seized from Bates.

We have reviewed Slaughter’s argunents and find no error.

In order to prevail on an ineffective assistance of

counsel claim a defendant nust show that his counsel’s

performance was deficient and that the deficient performance

® Slaughter filed his notion to reconsider after believing that

the trial court m sunderstood the argunents presented in the RCr
11. 42 notion.



prej udi ced the defense.’” The standard for assessing counsel’s
performance is whether the alleged acts or om ssions were
outside the wi de range of prevailing professional norns based on
an objective standard of reasonabl eness.® A court nust indul ge a
strong presunption that counsel’s conduct falls within the w de
range of reasonabl e professional assistance.® The defendant
bears the burden of identifying specific acts or om ssions

all eged to constitute deficient performance.® |In neasuring
prejudice, the relevant inquiry is whether “there is a
reasonabl e probability that, but for counsel’s unprofessiona
errors, the result of the proceedi ng woul d have been different.
A reasonabl e probability is a probability sufficient to

"1l The burden is on the

under mi ne confidence in the outcone.
novant to overcone a strong presunption that counsel’s

performance was constitutionally sufficient.?

" Strickland v. Washington, 466 U S. 668, 80 L. Ed. 2d 674, 104
S. C. 2052 (1984); Gall v. Comonweal th, Ky., 702 S.W2d 37
(1985), cert. denied, 478 U.S. 1010, 106 S. C. 3311, 92 L. Ed.
2d 724 (1986).

8 Strickland, 466 U.S. at 688-89, 80 L. Ed. 2d at 694.

o

[uy

d.
O 1d. at 690, 80 L. Ed. 2d at 695.
1 d.

at 694, 80 L. Ed. 2d at 698.

2 1d. at 689, 80 L. Ed. 2d at 694; Conmonwealth v. Pel phery,
Ky., 998 S.W2d 460, 463 (1999).




First, Slaughter clains that his trial counsel was
ineffective in failing to object to the indictnent because of a
“variance” in the evidence. Slaughter believes that the
i ndi ctment was based on a detective's testinony before the grand
jury that the cocaine herein was “crack cocai ne” while the
evi dence presented at trial revealed that the cocai ne was
actually “powdered cocaine.” W reject this argunent.

In order to establish error froma variance between
the indictnent and the proof, an appellant nust show that he did
not receive fair notice of the charges against him?®® An
indictment is sufficient if its |anguage, coupled with the
applicable statute, inforns the accused of the offense charged
wi th reasonabl e certainty.

Count One of Slaughter’s indictnent read as foll ows:

That on or about the 19'" day of My, 1997,

in Jefferson County, Kentucky, the above-

nanmed Defendants, M CHAEL A. BATES, TI MOTHY

D. MLLER and JAMES A SLAUGHTER, acting

alone or in conplicity w th anot her,

committed the offense of Trafficking in a

Controll ed Substance in the First Degree by

know ngly and unl awful | y manufacturi ng,

di stributing, dispensing, selling,

transferring or possessing with intent to

manuf acture, distribute, dispense or sell a

control |l ed substance classified as a

Schedul e Il Controll ed Substance known as
Cocai ne.

13 Johnson v. Conmonweal th, Ky., 864 S.W2d 266, 272-73 (1993).

% Thomas v. Commonweal th, Ky., 931 S.W2d 446, 449 (1996).
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Contrary to Slaughter’s argunment, Kentucky |aw does not

]

differenti ate between “crack cocai ne” and “powder cocaine.” KRS
218A.070(1)(d) categorizes cocaine, its salts, optical and
geonetric isoners and salts of isoners or any derivative
therefromas a Schedule Il drug. Under this statute, Kentucky
recogni zes any and all derivatives of cocaine sinply as a
Schedul e Il controll ed substance known as cocai ne. Whether the
cocai ne was in powder or “crack” formis not fatal to an
i ndi ct ment because KRS 218A. 1412 prohibits trafficking in al
forms of Schedule Il drugs. On appeal, Sl aughter does not
contend that he was surprised or prejudiced at trial by the
| anguage of the indictnment. Mreover, the indictnent herein
contained a sufficient statenent of the facts all eged plus
citations of the applicable statute. Thus, we find no error.
Next, Sl aughter clainms that his attorney ineffectively
failed to | ocate, interview or subpoena co-defendant Mller to

testify in Slaughter’s defense at trial. W disagree.

Recently, in Fraser v. Conmonweal th, ¥ the Kentucky

Suprene Court enphasized that a hearing is required for an RCr
11.42 notion if there exists a material fact that cannot be
concl usively resolved by an exam nation of the record. The tria

j udge may not sinply disbelieve factual allegations in the

15 Ky., 59 S.W3d 448 (2001).



absence of evidence in the record refuting them?® Sl aughter
argues that MIller’'s guilty plea colloquy raises a material issue
of fact which cannot be conclusively proved or disproved by an
exam nation of the record. Slaughter asserts that his tria
counsel failed to adequately locate MIler or even subpoena him
to testify. Slaughter believes that, since Mller’'s statenents
during the entry of his guilty plea were consistent with the
testinmony given by Bates and Sl aughter at trial, the jury m ght
have been nore favorably di sposed to believe Sl aughter’s version
of the facts. Consequently, Slaughter concludes that his tria
attorney’'s failure to locate MIler constituted prejudicial
i neffective assistance that woul d have been proven at a hearing.
Nevert hel ess, Fraser does not require a hearing unless
t he defendant raises a material issue of fact which, if true,
woul d satisfy both elenments of the Strickland test.!” The court
nmust then determ ne whether, in light of all the circunstances,
the identified acts or om ssions were outside the w de range of
prof essional |y conpetent assistance. [In making that
determi nation, the court should keep in mnd that counsel’s
function, as elaborated in prevailing professional norns, is to

make the adversarial testing process work in the particul ar case.

6 1d. at 452.

17 1d. at 456-57. See al so Brewster v. Conmonweal th, Ky. App.,
723 S. W 2d 863 (1986).




At the sanme time, the court should recognize that counsel is
strongly presuned to have rendered adequate assi stance and nade
all significant decisions in the exercise of reasonable

j udgnent . '8

Any deficiencies in counsel’s performance nust be
prejudicial to the defense in order to constitute ineffective
assi stance under the Constitution.

At trial, Slaughter and Bates both testified that
Sl aughter did not sell or give cocaine to Bates at the Shel
station on May 19, 1997. Mller was to be tried with Sl aughter
and Bates, but had fled Kentucky prior to trial. If MIler had
stayed for trial and testified, he woul d have been forced either
to inplicate hinmself as an acconplice or to deny any invol venent
in the drug trafficking. Moreover, if subpoenaed to testify,
given his own adm ssions during his guilty plea colloquy, any
testimony M Il er would have provided woul d have been cumrul ati ve.
Under the circunstances as they existed at the tinme, Slaughter’s
trial counsel had sound reasons to believe MIller’'s availability

as a witness would have been fruitless or even harnful. Thus,

counsel’s failure to actively pursue MIler’'s appearance at tria

8 gstrickland, 466 U.S. at 690, 80 L. Ed. 2d at 695.

¥ 1d. at 692, 80 L. Ed. 2d at 696.
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may be deenmed a reasonable trial strategy and cannot be
chal | enged as ineffective assistance.?°

Third, Slaughter argues that his trial counsel provided
i neffective assistance by advising himto enter a guilty plea to
the persistent felony of fender charge because he received an

illegal sentence. Slaughter believes that, in violation of Pace

v. Commonweal th, ?! he received prison sentences for both the

under |l ying cocai ne trafficking offense as well as the enhanced
sentence for the persistent felony offender charge. W disagree.
In Pace, the Kentucky Supreme Court determined that, if
the jury finds the defendant guilty of the principal offense and
of the previous convictions, only the penalty prescribed by the
persistent felony offender statute shall be inposed.? Any
attenpt to run the sentence inposed for the persistent felony
of fender conviction either concurrently with or consecutively to
t he underlying offense on which it is based is inproper.?
In this matter before us, Slaughter’s contention that
he received concurrent sentences for both the persistent felony

of fender charge and the underlying cocaine trafficking charge is

20 strickland, 460 U.S. at 691, 80 L. Ed. 2d at 695-96.

2l Ky., 636 S.W2d 887 (1982), overrul ed on other grounds by
Commonweal th v. Harrell, Ky., 3 S.W3d 349 (1999).

22 Pace, 636 S.W2d at 890-91.

23 |d.
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m sgui ded. The trial court, in its March 30, 1998, judgnent,
found Slaughter guilty of trafficking in cocaine and recogni zed
the jury’s recomended sentence of seven years’ inprisonnent.
Moreover, the trial court noted that this sentence was enhanced
to fifteen years by virtue of Slaughter’s conviction for being a
persi stent felony offender. Accordingly, the trial court
sentenced Slaughter to a total of fifteen years inprisonnment in
conformance with the plea agreenent. Slaughter cannot identify
any order or judgnent issued by the trial court sentencing himto
serve both sentences concurrently or consecutively. As such
Sl aughter’s argunents as to this clainmed error are without nerit.
Next, Slaughter argues that his trial attorney was
ineffective by failing to request an independent analysis of the
cocai ne seized fromBates. Again, we find this argunent to be
conpletely without nerit. The record reveals that co-defendant
Bates verified the conclusion reached by the Kentucky State
Police Crime Lab that the substance seized fromhimwas, in fact,
cocaine. Wth Bates’s trial adm ssion, there is no question that
an i ndependent analysis of the cocai ne woul d have again
determ ned that the substance was cocaine. It is not ineffective
assi stance for counsel to fail to performa futile act.? Hence,

we find this argunent to be conpletely without nerit.

24 Bowing v. Commonwealth, Ky., 80 S.W3d 405, 415 (2002).
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Finally, Slaughter presents two additional assertions
regarding his belief that his trial counsel rendered ineffective
assi stance. Sl aughter argues that defense counsel was
ineffective in failing to call an “alibi wtness” or present a
“defense theory.” In his brief, Slaughter admts that these two
assertions were not presented to the trial court in his original
RCr 11.42 notions. Since these assertions were not raised bel ow,
they are not properly before this Court.? Thus, we shall not
address these argunents now.

For the aforenentioned reasons, the judgnments of the

Jefferson Circuit Court are affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
James Sl aughter, pro se Al bert B. Chandler 11
LaGr ange, Kentucky Attorney General of Kentucky

Sanuel J. Floyd, Jr.
Assi stant Attorney Cenera
Frankfort, Kentucky

2 \White v. Commonweal th, Ky. App., 695 S.W2d 438, 440 (1985).
See also Shelton v. Commonweal th, Ky. App., 928 S.w2d 817, 818
(1996) .
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