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BEFORE: BUCKI NGHAM M NTON, and TAYLOR, Judges.
M NTON, Judge: Terry MCall appeals from a final judgnent of
conviction entered by the Jefferson GCrcuit Court sentencing him
to ten years’ inprisonnent. McCal | contends that the sentence
i nposed by the Jefferson Circuit Court was in violation of his
sentencing agreenent with the Commonwealth, which provided that
he would be sentenced to six years’ inprisonnment if he reported
for his sentencing hearing. Because MCall breached the

sentencing agreenment by not appearing for his schedul ed



sentencing hearing, or within a reasonable tinme thereafter, we

affirm

On May 9, 2001, MCall was indicted on one count of
first-degree trafficking in a controll ed subst ance
(KRS! 218A.1412): illegal possession of a controlled substance

(KRS 218A.1422); two counts of first-degree unlawful transaction
with a mnor (KRS 530.064); and second-degree persistent felony
of fender (KRS 532.080).

The charges resulted from events which occurred on
March 20, 2001, at a Holiday Inn located on Dixie H ghway in
Shively, Kentucky. Police responded to a call that two juvenile
females were unlawfully in the room with adults at the notel
Upon the officers’ arrival and entry to room 316, marijuana was
di scovered on a desk in plain view along wwth a razor and cigar
shavi ngs. After assuring the officers’ safety and making sure
the juveniles were safe, a search warrant was obtained and
execut ed. After a conplete search of the room police
di scovered eight bindles? of cocaine, a marijuana scale, razor
bl ades, and $586.00 in cash. These itens were seized as

evi dence.

! Kentucky Revised Stat utes.

2 A “[s]mall packet of drug powder;” Ofice of National Drug Control
Policy, Http://ww.whitehousedrugpolicy.gov/streetterns (last visited
04/ 19/ 04) .



Room 316 was registered to co-defendant Antonio
Carney, and MCall was present in the room with the juveniles
when the officers arrived. The eight bindles of cocaine were
found in a pair of pants acconpanied with MCall’'s wallet
containing his personal identification and the cash seized.

On February 20, 2002, MCall entered into a plea
agreenent with the Conmmonwealth. Pursuant to the plea agreenent
McCall pled guilty to the amended charge of possession of a
controlled substance; to the anended charge of second-degree
unl awful transaction with a mnor; to possession of marijuana;
and to second-degree persistent felony offender. Pursuant to
the agreenment, MCall was to receive a total enhanced sentence
of six years’ inprisonnment.

Under the agreenent, the Commonwealth objected to
probation but agreed to McCall’s release on his own recogni zance
pendi ng sentencing. However, the agreenment provided that
“[d] efendant agrees to serve ten years if he fails to appear for
sent enci ng.”

Sentencing was set for April 24, 2002. MCall did not
appear at sentencing, and the case was passed for one day to
give MCall a chance to appear. McCall failed to appear on
April 25, 2002, and a bench warrant was issued for his arrest.
On  Septenber 21, 2002, MCall was arrested in Louisville

pursuant to the bench warrant.



On Decenber 17, 2002, MCall’s sentencing hearing was
finally held. At the Decenber hearing, MCall was questioned
regarding his failure to appear for sentencing on April 24.
McCall argued that he should be sentenced to six years rather
than ten years because he was unable to cone to court on his
original sentencing date. McCall presented nedical records to
establish that he went to Caritas Medical Center on the norning
before his schedul ed sentencing conplaining of injuries received
during an altercation. According to the records, MCall was
registered into the facility on April 24 at 3:17 a.m and was
rel eased on the sane date at 6:12 a.m The records disclosed

that McCall had suffered nultiple lacerations to the head and

f or ehead.

McCall stated that he called his attorney on April 25,
and decided that his situation “didn’t sound good.” McCal |
claimed that followng the April 24 altercation, he felt his

life and the life of his girlfriend were in danger and that they
fled to North Carolina. McCall acknow edged that from Apri
until the time of his arrest in Septenber he made no effort to
contact the court or to turn hinself in.

In response, the trial court indicated that it would
not have held McCall’'s failure to attend the sentencing hearing
against himif he had turned hinself in rather than waiting to

be arrested. The trial court determned that although MCall



was incapacitated and unable to appear in court on his schedul ed
sentencing date, he thereafter nade no effort to turn hinself in
or to schedule a new sentencing date. As a result, the trial
court sentenced MCall to ten years’ inprisonment pursuant to
the agreed-upon terns if he failed to appear for sentencing.
Thi s appeal foll owed.

McCall argues that the inposition of the ten year
sentence against himwas in violation of his agreenent with the
Comonwealth and that he is entitled to the inposition of the
original sentence of six years to serve. Specifically, MCal
al | eges

[ McCal ] knew of his court date for

sentencing and there is no indication that

he would have breached hi s agr eenment

relative to his appearance had he been
capable of being present for the hearing.

He was not capabl e. Instead, he had been
severely beat en and hospitalized, an
i nci dent t he court acknow edged was
excusabl e non-conpliance on that date. In

the end, he was present for sentencing, was
ready to serve a term of six years as posed
by the Commonwealth, in exchange for his
pl ea and waiver of the right to trial. That
was essentially the intent of the parties in
this agreenent.

There is nothing in the plea agreenent which
details how such a situation should be
handl ed given the tinme lapsing after the
sentencing was set, and the tinme [MCall]
was arrested a few nonths |ater. Such is
the anbiguity in plea agreenents witten
with such “either/or” language as this one
cont ai ns. Everyone’s I nt ent was for
[McCall] to show up for sentencing. The



fact that this conpliance becane frustrated
by a physical assault against his person,
followed by fear for his life in the tine
thereafter, should have been considered in
[the] court’s evaluation of whether he
conplied with the plea agreenent. The
Commonwealth did not anticipate an “in
between” situation, and did not therefore
detail in the agreenent what would occur in
t hat event. As such, the anbiguity of the
situation should be construed in favor of
[McCall], and he should have received the
| esser sentence of six years, rather than
t en.

Though pl ea agreenents nust be construed in light of a
defendant’s constitutional rights, nevertheless the |aw of
commercial contracts is generally useful as an anal ogy or point
of departure in construing a plea agreement.® In general, plea
agreenents are contracts and are to be interpreted according to
ordi nary contract principles.?

“[ A] defendant who breaches a plea agreenment forfeits

any right to its enforcenent.”?®

Any anbiguities in a plea agree-
ment nust be resolved for the defendant and against the
gover nment . ° Al though a court interpreting a plea agreenent

gives credence to the plain |anguage of the docunent, it wll

not construe the language so literally that the purpose of the

3 Commonweal th v. Reyes, Ky., 764 S.W2d 62, 64 (1989).

“ United States v. Ramunno, 133 F.3d 476 484 (7'" Cir. 1998).

® United States v. Wlls, 211 F.3d 988, 995 (6'" Gir. 2000).

6 US . Rodgers, 101 F.3d 247, 252 (2nd Cir. 1996), cert. denied,
20 U. S, 1188, 117 S. Ct. 1472, 137 L.Ed.2d 685 (1997).




agreenent is frustrated; accordingly, the court considers terns
inplied by the plea agreenent, as well as those expressly
provided.” A plea agreenent includes an inplied obligation of
good faith and fair dealing.?

A plea agreenent providing for a l|longer sentence if
the defendant fails to appear at sentencing is an enforceable
agreenent . ° Wen no time is fixed for the performance of a
contract or of any act or duty of either of the parties under
it, the law requires that the performance of the contract or the
act or duty shall be wthin a reasonable tinme after the
execution of the contract.

The agreenment explicitly provided that if MCall did
not report for his sentencing hearing, then his sentence would
be increased from six years to ten years. It is wuncontested
that McCall did not appear. The trial court postponed his case
until the next day before issuing a bench warrant. At the
Decenber 2002 sentencing hearing, the trial court indicated that
McCall’s injuries incurred during the early norning of April 24

provided a valid reason not to have appeared on that day.

" US. v. Bunner, 134 F.3d 1000, 1003 (10'" Gir. 1998).

8 U.S. v. Jones, 58 F.3d 688, 692 (D.C. Cir. 1995).

° Jones v. Commonweal th, Ky., 995 S.W2d 363 (1999).

1 Carhartt Holding Co. v. Mtchell, 261 Ky. 297, 87 S.W2d 360, 362
(1935).




Indeed, the trial court indicated that if MCall had at |east
turned hinself in at any tine prior to his arrest, he would not
have enforced the enhanced sentencing agreenent but, rather,
woul d have sentenced himto six years.

However , upon the I npr ovenent of hi s nmedi ca
condition, rather than pursuing his obligation wunder the
sentenci ng agreenent, MCall absconded to North Carolina. Wile
McCall alleges he feared for his and his girlfriend s life, we
are not persuaded that this justified his failure to appear for
sentencing within a reasonable tinme after he was nedically able
to do so. Fear of his April 24, 2001, assailant was not a basis
for McCall to fail to conply with his obligation to report for
sent enci ng.

By failing to appear for sentencing wthin a
reasonable tine after he was nedically able to do so, MCall,
not the Comonweal th, breached the agreenent. As MCall breached
the terns of the agreenent by failing to tinely report for
sentencing, the trial court properly sentenced him to the
enhanced sentence of ten years.

The judgnment of the Jefferson Circuit Court s
af firmed.

ALL CONCUR
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