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BEFORE: BUCKI NGHAM COMBS, and DYCHE, Judges.
COVBS, JUDGE. Terence Al exander was convicted in Fayette
Circuit Court of trafficking in a controlled substance in the
first degree and possession of drug paraphernalia. Based upon
the jury’s reconmmendati on, he was sentenced to serve terns of
nine (9) years and twelve (12) nonths, respectively. Al exander
appeals. W vacate and remand for a new trial.

In the early norning hours of April 15, 2002, officers
of the Lexington Police Departnent responded to a tip that drugs

were being sold froma residence on East Loudon Avenue. Upon



their arrival, the officers requested and recei ved perm ssion
fromthe honeowner to enter the residence, where they then
observed various itens of drug paraphernalia. Four nen were
present, including: the appellant; his brother, Frank

Al exander; the honeowner, WIIliam Neal; and Jason Cross, a
tenporary resident in the home. Al four were given warnings
pursuant M randa! and were placed under arrest.

After the scene was secured, the residence was
t horoughly searched. O ficers recovered itens including crack
cocai ne pipes, plastic sandw ch bags with m ssing corners, a
heati ng spoon, a push rod, and plastic bags containing 43 pieces
of crack cocaine. Terence Al exander had $513.00 in cash on his
per son.

The appel |l ant contends that he is entitled to a
reversal of his conviction for two reasons. First, he contends
that the trial court erred by permtting the Conmonwealth to
pl ay before the jury the taped statenents given to police by
Jason Cross and Frank Al exander on the day of their arrests. W
agr ee.

Fol | owi ng defense counsel’s cross-exani nati on of Jason
Cross and Frank Al exander, the Commonweal th announced that it
i ntended to ask Lieutenant Lawence Wathers to identify the

tape-recorded interviews of the two nen. The Comonweal th then

! Mranda v. Arizona, 384 US. 436, 16 L. Ed. 2d 694, 86 S.Ct. 1602 (1966).
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sought perm ssion to play the audi otapes before the jury. In
its proffer, the Commobnweal th argued that the evidence fel

wi thin the hearsay exception provisions of KRE? 801A by serving
to rebut the suggestion of defense counsel that these two

W tnesses had inplicated the appellant in order to curry the
favor of the police and thereby to negotiate a nore favorable
pl ea agreenment for thenselves. The trial court agreed and
overrul ed the defense’s objection, permtting the jury to hear
t he tape-recorded statenents.

Sone prior consistent statenments of a witness are not
excl uded by the hearsay rule and may be admitted “if offered to
rebut an express or inplied charge agai nst the declarant of
recent fabrication or inproper influence or notive...” KRE
801A(a)(2). However, in order to be adm ssible, the timng is
critical. The statenents nust have been nade before the
decl arant formed or possessed a possible notive to falsify the

statenents. Smith v. Commonweal th, Ky., 920 S.W 2d 514 (1996),

citing Tome v. United States, 513 U S. 150, 130 L.Ed.2d 574, 115

S.C. 696 (1995). It has long been the rule in Kentucky that:

A Wi tness cannot be corroborated by proof

t hat on previous occasi ons he has nade the
same statenents as those made in his
testimony. Were, however, a w tness has
been assailed on the ground that his story
is a recent fabrication, or that he has sone
notive for testifying falsely, proof that he

2 Kentucky Rul es of Evi dence.



gave a simlar account of the matter when
the notive did not exist, before the effect
of such an account could be foreseen, or
when notive or interest would have i nduced a
different statenment, is adm ssible.
(Enphasi s added).

Eubank v. Commonweal th, 210 Ky. 150, 275 S.W630, 633 (1925).

The record supports the Commonweal th’s contention that
its purpose in offering the prior consistent statenents was to
bol ster the credibility of witnesses who had been discredited by
t he defense. However, their alleged notives to manipul ate the
truth, (i.e., to inplicate the appellant in exchange for
favorabl e treatnent) very likely could have devel oped or cone
into being at the tinme of their arrests — after which they gave
t he di sputed statenents.

In order to refute a charge of recent fabrication, a
prior consistent statenent nust have been nade “before the
source of the bias, interest, influence or capacity originated.”
Tone, 115 S. C. at 700. A statenent nmade after an inproper
notive exists does not fall within the scope of KRE 801A(a)(2).
It is reasonable to believe that the witnesses in this case
m ght have assuned that inplicating Terence Al exander during
their initial interviews with police detectives would enhance
their standing so as to result in nore lenient treatnent by the
police in exchange for their cooperation (i.e., their

statenments). Since the witnesses statenents were nmade after



they all egedly possessed a notive to falsify, the statenments
cannot qualify as exceptions to the hearsay rule and thus are
not adm ssi bl e.

Kentucky Rule of Crimnal Procedure (RCr) 9.24
provi des that:

No error in either the adm ssion or the

excl usion of evidence . . . is ground for

granting a new trial or for setting aside a

verdict or for vacating, nodifying or

ot herwi se di sturbing a judgnent or order

unless it appears to the court that the

deni al of such relief would be inconsistent

wi th substantial justice.
We agree that the appellant was substantially prejudiced as the
result of the adm ssion of the contested hearsay statenents
against him Absent that error in admtting the tainted
statenments, there is a reasonable probability that the verdi ct
woul d have been different. Therefore, we cannot conclude that

t he adm ssion of the evidence nerely constituted harnl ess error.

See H Il v. Comonweal th, Ky. App., 779 S.W2d 230 (1989).

Consequently, we believe that the appellant is entitled to the
relief he seeks.

Al exander next contends that the testinony of
Li eut enant Weat hers concerning the production, packagi ng, and
sal e of crack cocaine on the street was inproperly admtted. He
argues that the testinony was not relevant or, in the

alternative, that if it was relevant, its probative val ue was



substantially outwei ghed by the danger of undue prejudice to
him W disagree.

Li eutenant Weathers testified with respect to
activities characteristic of drug trafficking operations as
opposed to the personal consunption of crack cocaine. His
observations were relevant and hel pful to the jury in evaluating
whet her Al exander was engaging in drug trafficking. Wile the
testimony was nost certainly detrinental to the defendant, the
probative val ue nonet hel ess outwei ghed the prejudice. Simlar
testinmony should be deened adm ssi ble upon retrial.

The judgnent of the Fayette Circuit Court is vacated,
and this matter is remanded for new trial.

BUCKI NGHAM JUDGE, DI SSENTS.

DYCHE, JUDGE, CONCURS
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