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BEFORE: BAKER, GUI DUGLI, AND PAI SLEY, JUDGES.
BAKER, JUDGE. North Anerican Stainless Steel (NASS) petitions

this Court to review a decision of the Wrker’s Conpensation
Board (Board) which vacated and remanded the deci sion of the
Adm ni strative Law Judge (ALJ), Donald G Smith. W affirm

On Novenber 27, 1999, Harold Wallace (Wallace) suffered
an injury while working as a welder for NASS. Although Wall ace
initially returned to work follow ng the accident, pain resulting
fromhis injury has prevented himfromreturning to NASS or any

ot her enpl oynent since January 28, 2000.



On Septenber 18, 2000, Wallace was issued a check from
NASS in the anount of $2388.00. The stub fromthe check
contained the followi ng notation: “ADV. DI SAB/**6WKS@398. "
Additionally, the handwitten letters “WC appeared on the stub
bel ow t he notati on.

On Novenber 27, 2001, exactly two years fromthe date
of his accident at NASS, \Wallace filed an Application for
Resolution of Injury aimwth the Departnent of Wrkers’ C ains
(DWC). Because of deficiencies, the application was returned to
Wal | ace twice. As a result, the final anmended application was
not filed with the DWC until January 2, 2000.

Utimately, the ALJ held that the filing of the fina
anended application on January 2, 2002, was outside the two-year
statute of limtations required by Kentucky Revised Statute (KRS)
342. 185, and therefore, Wallace's claimwas tine-barred. The ALJ
rejected Wal l ace’ s argunent that the statute of Iimtations was
tolled by the Septenber 18, 2000, check. Wallace clained that
the check was a “voluntary paynent” of his workers’ conpensation
benefits from NASS.

A January 2, 2003, opinion of the Wirkers’ Conpensation
Board vacated and remanded the ALJ' s decision. The Board
concl uded that the ALJ had applied the wong standard of law in
determ ni ng whet her the check from NASS constituted a “voluntary
paynment” that would toll the statute of |limtations. This review
foll ows.

NASS argues that the Board erred in holding that

"the neasure utilized by the ALJ in ruling on this issue (was)



not the correct |egal standard delineated by controlling case
law.” Opinion of the Wrkers’ Conpensation Board at 10. W
di sagr ee.

According to KRS 342.185, a claimfor workers’
conpensation nust be filed within “two (2) years follow ng the
suspensi on of paynents or within two (2) years of the date of the
accident, whichever is later.” Here, the injury suffered by
Wal | ace occurred on Novenber 27, 1999. The alleged voluntary
paynent was nmade on Septenber 18, 2000. The final anended
application was filed with the DW on January 2, 2002.

Kentucky |l aw clearly establishes that “voluntary
paynments which will toll the limtations statute are those which
t he enpl oyer intended or the enpl oyee had grounds to reasonably
believe were in |lieu of worknmen’s conpensation benefits.”

Kentucky West Virginia Gas Co. v. Spurlock, Ky. App., 415 S.W2d

849, 851 (1967) (enphasis added). See also Hol brook v. Lexnmark

Int’l Goup, Inc., Ky., 65 S . W3d 908, 913 (2001). W view the

Spurl ock standard as creating alternative nmeans of determ ning
whet her voluntary paynents were nmade “in |ieu of worknen’s
conpensation benefits.” Spurlock, 415 S.W2d at 851.

There is no contention that the record | acks evidence
regar di ng whet her NASS i ntended the paynent to Wallace to
constitute workers’ conpensation; however, there is conflicting
evi dence concerni ng whet her Wl | ace reasonably believed the check
constituted a voluntary paynent that would toll the statute of
l[imtations. |t appears that on direct exam nation, Wallace

testified he believed the paynment from NASS was an “advance”



until his workers’ conpensation benefits began. However, on
cross-exam nation, Wallace apparently testified that NASS
advanced hi m noney “because his disability insurance woul d not
begi n maki ng paynments for four nonths.” Brief for Appellant at
4. As the ALJ is the ultimate finder of fact in an

adm ni strative proceedi ng, see McNutt Construction/First Genera

Services v. Scott, Ky., 40 S.W3d 854 (2001); KRS 342.285(1)(2),

we think the Board was correct to remand this issue to the ALJ
for a finding upon whether \Wall ace reasonably believed the check
to be a voluntary paynent in lieu of workers’ conpensation. W,

therefore, affirmthe holding of the Board and remand to the ALJ.
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