RENDERED: Sept enber 24, 2004; 2:00 p.m
TO BE PUBLI SHED

Conumomuealth Of Kentucky

@Conrt of Appeals
NO.  2003- CA- 000214- DG

JOHN SM TH APPELLANT

ON DI SCRETI ONARY REVI EW FROM GARRARD Cl RCUI T COURT
V. HONORABLE C. HUNTER DAUGHERTY, JUDGE
ACTI ON NO. 02- XX- 00003

COMMONVEALTH OF KENTUCKY APPELLEE

OPI NI ON
AFFI RM NG

Kk Kk Kk Kk kK
BEFORE: JOHNSON, TAYLOR, AND VANMVETER, JUDGES.

VANMETER, JUDGE: This court granted discretionary review of an
order fromthe Garrard GCrcuit Court affirmng the Garrard
District Court’s judgnent after a jury found John Smith guilty
of driving under the influence (DU ), pursuant to KRS 189A. 010.
Smth argues that the trial court erred by failing to dismss

t he action based on the Commonweal th’s failure to el ect under
whi ch subsection of KRS 189A. 010 it woul d proceed. For the

reasons stated hereafter, we affirm



On January 10, 2001, a Kentucky State Police officer
stopped Smth after observing his vehicle cross a hi ghway
centerline and then veer to the fog line. The officer gave
Smth various field sobriety tests, all of which he failed. The
officer arrested Smth and gave himan Intoxilyzer test, which
measured .088. Smith was charged with violating KRS
189A. 010(5) (a), operating a notor vehicle under the influence of
al cohol /drugs, first offense.

The matter proceeded to discovery, and Smth requested

[a]ll evidence known to the Comonweal th

whi ch tends to excul pate the defendant of

t he charges agai nst defendant or which tend
to show that the crine conmtted by the
defendant is a different crine than charged
or was in fact a |l esser degrees [sic] of the
crime charged or which m ght be necessary to
prevent unfair surprise at trial.

The Commonweal th responded that Smith was “charged with DU 1st,
BA results 0.88” [sic]. In response to Smth's request for the
identity and anticipated testinony of any expert who was to be

call ed by the Commonweal th, the Commobnweal th st ated:

Trooper Eric Taylor will be the witness for the
Comonwealth. He will testify to the operation
of the vehicle of M. Smth while traveling west
on Ky Hw 52. The defendant was crossing the
centerline on the highway. Upon stop of the
vehi cl e, Trooper Taylor observed a strong snell
of al cohol on his person, his eyes were red and
gl assy and defendant displayed slurred speech.
The defendant was given filed [sic] sobriety test
HGN, wal k and turn, one |eg stand and PBT.

Def endant failed all tests and was pl aced under
arrest for DU . The defendant was read the



i mplied consent card at 2329 and BA was gi ven at
2355. The BA result was a 0.88 [sic]. Defendant
was offered a bl ood test and defendant refused.
Commonweal th does not intend to call any expert
W t4dness [sic] at this time. Commonwealth wll
suppl enment its response should this infornmation
change.

At the close of the Commonweal th’s case during Smth’s
jury trial, defense counsel noved for a directed verdict based
on the fact that the Commonweal th had failed to inform himunder
whi ch subsection of KRS 189A 010(1) it would proceed. The judge
denied this notion, and the jury ultimately found Smth guilty
of DU wunder KRS 189A.010(1)(a) and (b). The circuit court
affirmed the district court’s decision. This court granted
di scretionary revi ew

First, we note that Smth' s discovery request, set out
above, did not ask the Conmonwealth to specify under which
subsection of KRS 189A. 010(1) it would proceed. Thus, the sole
i ssue on appeal is whether the Commonweal th was required to
notify Smth of the subsection(s) of KRS 189A 010(1) under which
it would proceed, even though Smith did not request the
i nformati on.

KRS 189A. 010(1) provides as foll ows:

A person shall not operate or be in physical

control of a notor vehicle anywhere in this

state:

(a) Having an al cohol concentration of 0.08

or nore as neasured by a scientifically

reliable test or tests of a sanple of the
person's breath or blood taken within two



(2) hours of cessation of operation or
physi cal control of a notor vehicle;

(b) Wi le under the influence of alcohol;

(c) Wiile under the influence of any other
subst ance or conbi nati on of substances which
inmpairs one's driving ability;

(d) Wi le under the conbined influence of
al cohol and any ot her substance which
inmpairs one's driving ability; or

(e) Having an al cohol concentration of 0.02
or nore as neasured by a scientifically
reliable test or tests of a sanple of the
person's breath or blood taken within two
(2) hours of cessation of operation or

physi cal control of a notor vehicle, if the
person is under the age of twenty-one (21).

The court in Comonwealth v. Wrth, Ky., 936 S W2d 78
(1996), held that the Commonweal th may prosecute a def endant
under multiple subsections and theories of KRS 189A.010(1), and
that it is not required to el ect one subsection, to the
exclusion of all others, under which to proceed. As noted by
Smth, Wrth also mandated that the Commonweal th nust informa
def endant under which subsection(s) of KRS 189A.010(1) it wll
proceed, stating as foll ows:

Wiile we do not agree with an
interpretation that the statute or | aws
requires an election as to which of the four
statutory subsections will be prosecuted to
the exclusion of all others, it would appear
t hat fundanental fairness and appropriate
trial preparation requires notice as to
whi ch statutory subsections will be proven
by the Commonweal th. Such notice should be
given in good faith within a reasonable tine
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prior to trial to permt the defendant to
assenbl e evidence in opposition to the
charges against him A bl anket notice
covering all possible violations w thout
regard to the avail abl e evidence woul d

def eat the purpose and be tantanpunt to no
notice at all.

936 S.W2d at 81 (enphasis added). Thus, Wrth places an
affirmati ve duty on the Commonweal th to notify a defendant
regardi ng whi ch subsections of KRS 189A. 010(1) it wll attenpt
to prove.

In Coomonweal th v. Reynolds, Ky., 136 S. W 3d 442
(2004), the Kentucky Suprenme Court acknow edged that Wrth
created an affirmative duty on the Commonweal th. In discussing
subsections (a) and (b) of KRS 189A 010(1), the court stated,
“I'i]n Wrth, the Court allowed the Comopnweal th to pursue a
conviction on both the per se subsections and the ‘under the

i nfl uence’ subsecti on. In the interest of fairness we added a

requi renent that the Commonweal th provide sufficient notice to

the defendant.” 136 S.W3d at 444 (enphasis added). Further,

the court held, “[t]he Wrth decision allow ng prosecution
pursuant to KRS 189A. 010 on the bases of nultiple theories is
still applicable and the Conmonwealth is required to give notice
as to the subsections that it intends to prove.” |[|d. at 446.

Here, the facts clearly show that Smith was over 21
years of age, that he was charged with DU, and that the

I ntoxilyzer 5000 had produced a bl ood al cohol reading of .088.
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In addition, the citation described Smith's driving and his
performance on field sobriety tests, and it indicated that bl ood
and urine sanples were not taken. Smith was therefore on notice
that he was subject to prosecution under subsections (a) and (b)
of KRS 189A.010(1). The Commonweal th’s di scovery responses set
forth in detail the proof which it would present. At trial,
Smth's counsel conducted a vigorous and thorough cross-
exam nation of the arresting officer as to the facts of the
arrest, Smth's driving, the field sobriety tests, and the
operation of the Intoxilyzer 5000. Further, Smth s counse
presented an expert w tness concerning the Intoxilyzer 5000.
Certainly, these steps satisfied the underlying purpose of the
Wrth notice requirenent, i.e., “to permt the defendant to
assenbl e evidence in opposition to the charges against him”
Even if we were to agree that the Commonweal th did not
technically and explicitly give notice as to the subsections of
KRS 189A. 010(1) under which it intended to prosecute Smth, we
believe the facts of this case are such that any error was
harm ess. Under RCr 9.24, any error or defect nust be
di sregarded if it “does not affect the substantial rights of the
parties.” An error is deened harmess if, upon consideration of
the entire case, there appears to be no likely possibility that
the result would have been different in the absence of error.

Scott v. Commonweal th, Ky., 495 S.W2d 800, 801-02 (1972);
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Aber nat hy v. Conmonweal th, Ky., 439 S.W2d 949, 952 (1969),
overruled in part on other grounds by Bl ake v. Commonwealt h,

Ky., 646 S.W2d 718 (1983). Qur review of the record shows that
t he Comonwealth’s omi ssion did not in any way prejudice Smth's
opportunity to prepare a neani ngful defense, and that no likely
possibility exists that Smth's defense or the result of the
trial would have been any different had the Commonweal th nore
specifically informed hi munder which subsection(s) it was

pr oceedi ng.

The circuit court’s judgnent is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Bobby Anbur gey Gregory D. Stunbo
M. Vernon, Kentucky Attorney Ceneral of Kentucky

Jeff Moss
Garrard County Attorney
Lancast er, Kentucky



