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BEFORE: BARBER, SCHRODER, AND TAYLOR, JUDGES.

TAYLOR, JUDGE. Shannon D. Giffith, pro se, has appealed from
orders of the Jefferson Circuit Court entered on Decenber 30,
2002, and January 21, 2003, denying in part his notion for post-
conviction relief made pursuant to Ky. R Cv. P. (CR) 60.02.

In the first order, Giffith was granted relief on the claim
that several of his sentences were inproperly enhanced under the
persistent felony offender statute (Kentucky Revised Statutes

(KRS) 532.080)). 1In the second order, the circuit court



summarily deni ed the remai nder of his clains, which consisted of
al l egations that he had received ineffective assistance of
counsel, that he had entered an involuntary guilty plea, and
that the Departnent of Corrections had illegally delayed his
parole eligibility. Having concluded that the circuit court
properly denied those portions of Giffith’ s CR 60.02 notion, we
affirm

On Decenber 17, 1997, Giffith was indicted for first
degree assault, wanton endangernent (four counts), crimna
m schief (three counts), theft by unlawful taking under $300,
nmenaci ng, and persistent felony offender in the second degree.
On Giffith s notion, the counts were severed. He was tried and
found guilty before a jury on six counts. Giffith waived
sentencing by the jury and pleaded guilty to the remaining
counts. Judgnent was entered on June 18, 1998. |In accordance
with his plea agreenent, Giffith was sentenced to twenty years
for the first degree assault, with the remainder of his
sentences to run concurrently.

Four years later, on June 19, 2002, Giffith filed a
notion to vacate sentence pursuant to CR 60.02. As grounds for
the notion, he clained that the sentences that were running
concurrently with the twenty-year sentence for assault had been
i nproperly enhanced. He also clainmed that he had received

i neffective assistance of counsel and had consequently nade an



involuntary guilty plea because his attorney had failed to
informhimthat, as a violent offender, he would not be eligible
for parole until he had served fifty percent of his sentence. He
al so clainmed that the Departnment of Corrections had acted
illegally in requiring himto serve fifty percent of his
sentence prior to granting hima parole hearing because it was
contrary to the terns of his plea agreenent and the fina
sentenci ng order of the court.

On Decenber 30, 2002, the circuit court entered an
order granting only the portion of Giffith's notion concerning
t he incorrect enhancenent of his sentences. The order did not
affect his final sentence of twenty years and is not pertinent
to the present appeal. The circuit court’s order did not
address Giffith’s clainms of ineffective assistance of counsel,
involuntary guilty plea, and illegal sentencing by the
Depart nent of Corrections.

On January 13, 2003, Giffith filed a Mdtion for
Reconsi derati on of the Judgnment/Order Pursuant to CR 52.02,
arguing the circuit court had resolved only part of his CR 60.02
notion. He also requested an evidentiary hearing.

On January 21, the circuit court summarily denied
Giffith s notion without granting an evidentiary hearing. This

appeal foll ows.



In Goss v. Cormonweal th, Ky., 648 S.W2d 853 (1983),

t he Kentucky Supreme Court explained that the structure of post-
conviction review is not haphazard or overlapping. Id. at 856.
It held that a crimnal defendant nmust first bring a direct
appeal when available, then utilize Ky. R Cim P. (RC) 11.42
by raising every error of which he is aware, or should be aware,
during the period when this renmedy is available to him Id. at
857. CR 60.02 may be used only in extraordinary circunstances

not otherw se subject to relief by direct appeal or by way of

RCr 11.42. 1d. at 856. Mdre recently, in MQueen v.

Commonweal th, Ky., 948 S.W2d 415 (1997), the Court reiterated

t he procedural requirenments set out in G oss when it stated:

Cvil Rule 60.02 is not intended nerely as
an additional opportunity to relitigate the
same issues which could ‘reasonably have
been presented’ by direct appeal or RCr

11. 42 proceedings. RO 11.42(3); G oss V.
Commonweal th, supra, at 855, 856. The

obvi ous purpose of this principle is to
prevent the relitigation of issues which
either were or could have been |litigated in
a simlar proceeding.

Id. at 416.

In this case, Giffith could have brought his clains
for ineffective assistance of counsel and involuntary guilty
plea in a notion pursuant to RCr 11.42. Consequently, he is
precluded fromraising these i ssues by way of a CR 60.02 notion.

Al though the three-year limtations period for an RCr 11.42



notion had already expired by the tinme Giffith filed his 60.02
nmotion, RCr 11.42(10)(a) provides for later filing if the notion
al | eges, and the novant proves, that “the facts upon which the
claimis predicated were unknown to the novant and coul d not
have been ascertai ned by the exercise of due diligence. . . .”
Giffith s notion made no such allegations.

Giffith's final claim that the Departnent of
Corrections inproperly calculated his parole eligibility, is
wi t hout nerit.

The version of the violent offender statute in effect
at the time of Giffith's sentencing stated, in relevant part,
as follows:

A viol ent offender who has been convicted of
a capital offense or Class Afelony with a
sentence of a termof years or Class B
felony who is a violent offender shall not
be rel eased on parole until he has served at
|l east fifty percent (50% of the sentence

i nposed. Act of 1991, 1°' Ex. Sess., ch.3, 81
(current version at KRS 439. 3401(3)).

A “violent offender” was defi ned as:

any person who has been convicted of or pled
guilty to the conmi ssion of a capital

of fense, Class A felony, or Cass B fel ony

i nvolving the death of the victim or rape
in the first degree or sodony in the first
degree of the victim or serious physica
injury to the victim Act of 1991, 15" Ex.
Sess., ch.3, 81 (current version at

439. 3401(1)).



Giffith's plea of guilty to second-degree persistent
fel ony of fender enhanced the first degree assault to a Class A
felony, and consequently he net the statutory definition of a
viol ent offender. See KRS 508.010(2); KRS 532.080(5); KRS
532.020(1)(d). As such, he nust serve fifty percent of his
sentence before beconming eligible for parole.

Giffith argues that the postponenent of his parole
eligibility is inproper because he was never infornmed of the
inplications of the violent offenders statute by the court,
either orally or in the final judgnent. W note that the
violent offenders statute did not (and does not) require that
the final judgnment specify that an individual was a viol ent
of fender or was subject to delayed parole. Nor is the court
required to informa defendant naking a guilty plea of nmandatory

service of sentence before eligibility for parole. See Turner

v. Commonweal th, Ky. App., 647 S.W2d 500, 502 (1982).

Giffith also argues the Departnent of Corrections’
application of the parole provisions of the violent offenders
statute constitutes a breach of his plea agreenent. He asserts
t hat because no nmention was made in the agreenent of his status
as a violent offender or of his delayed parole eligibility that
there was a breach of such agreenment. There is no requirenent

that this information be included in a plea agreenent, nor does



its omssion fromthe plea agreenment nmean that the inposition of
the parole provisions of the statute are barred.

Finally, in regard to Giffith' s argunent that he
shoul d have been granted an evidentiary hearing on his notion,
we note that “[b]lefore the novant is entitled to an evidentiary
hearing, he nust affirmatively allege facts which, if true,
justify vacating the judgnment and further allege special
circunmstances that justify CR 60.02 relief.” Goss, 648 S. W 2d
at 856. Here, Giffith's clains of ineffective assistance of
counsel and involuntary guilty plea were barred because the
i ssues coul d have been raised in a notion pursuant to RCr 11.42.
Hi s cl aimagai nst the Departnent of Corrections, regarding his
parole eligibility, did not allege facts which would justify
vacating the judgnent and clearly does not nerit relief pursuant
to CR 60.02. Therefore, no evidentiary hearing was required.

For the foregoing reasons, the orders of the Jefferson

Circuit Court are affirned.
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