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BEFORE: GUI DUGLI, MANULTY AND M NTQN, JUDGES.
QU DUG.I, JUDGE. Darrell F. Perry (hereinafter “Perry”)
appeals fromthe denial of his CR 60.02 notion all eging
prosecutorial msconduct. W affirm

In his prior CR 60.02 appeal, which this Court
affirmed in a not-to-be-published opinion rendered June 1, 2001
(No. 2000- CA-001659-MR), the Court set forth the procedura
hi story as foll ows:

Pursuant to a jury verdict, appellant
was found guilty of crimnal attenpt to



commt murder,?! first-degree burglary, and
theft by unlawful taking. The Warren
Crcuit Court sentenced appellant to a total
of thirty years’ inprisonnent.

Appel I ant pursued a direct appeal of
his sentence and the Commonweal th cross-
appeal ed sanme. In Perry v. Commonweal t h,
Ky., 839 S.W2d 268 (1992), the Kentucky
Suprenme Court affirmed upon direct appea
and reversed upon cross-appeal. On February
10, 1994, appellant filed a notion for new
trial pursuant to Ky. R Cim P. (RCr)

10. 02, RCr 10.06, RCr 13.04, Ky. R Cv. P
(CR) 59.02, and CR 60.02. The circuit court
subsequently denied sane. He next filed a
second CR 60.02 notion on Decenber 14, 1995,
whi ch was al so denied. Fromthe denial of

t hese notions, appell ant pursued appeals to
this Court in Appeal No. 1994- CA-001221- MR,
Appeal No. 1994- CA0O002006- MR, and Appeal No.
1995- CA- 003289- MR. These appeal s were
subsequently affirmed. Appellant also filed
an RCr 11.42 notion to vacate sentence.

Same was denied by the circuit court; the
Court of Appeals affirmed the denial in
Appeal No. 1997- CA-001426- MR and Appeal No.
1997- CA-001871- MR, On June 10, 1999,

appel lant filed the instant CR 60.02 noti on.
The circuit court sunmarily deni ed sane.
Thi s appeal foll ows.

In that appeal, Perry raised five issues. This Court
summarily affirnmed that appeal stating that the argunents had
been previously adjudicated in prior notions or appeals. This

Court went on to hold that pursuant to McQueen v. Comonweal th,

Ky., 948 S.W2d 415 (1997), Perry’s CR 60.02 notion was not the

proper nmechanismto rai se such argunents.

L Al'though this opinion refers to only one crimnal attenpt to conmit murder
charge, there were in fact two counts. One involved Deputy Sheriff Osborne
and the other involved Marty Hayden.



In this appeal (Perry’s ninth) he alleges that the
prosecutor “commtted prosecutorial msconduct by el ecting,
accepting, and using perjured testinony fromhis material state
wi tness, Marty Hayden, to obtain a conviction agai nst novant on
a First Degree Burglary Charge.” According to Perry, Hayden,
who was the victimas to one of the attenpted nurder charges and
as to the burglary charge, changed his statenents concerning the
al | eged offenses on several occasions. Specifically, Perry
conpl ai ns about statenents nmade by Hayden regarding Perry’s
| evel of intoxication at the tine of the shooting and a
statenment nade by Perry prior to the crinme that Hayden had
thirty seconds to |ive.

As an initial matter, we note that review of Perry’s

claimis procedurally barred. 1In Goss v. Comonweal th, Ky.,

648 SW2d 853 (1983), the Supreme Court of Kentucky set out the
procedure for post-judgnment reviewin crimnal cases. The Court
stated that the structure for appellate reviewis not haphazard
or overlapping. |d. at 856. It held that a crimnal defendant
must first bring a direct appeal when available, then utilize
RCr 11.42 by raising every error of which he should be aware,
and only utilize CR 60.02 for extraordinary situations not

ot herwi se subject to relief by direct appeal or by way of RCr

11.42. More recently in MQueen, supra, at 416, the Suprene




Court reaffirmed the procedural requirenments set out in G oss,
when it stated:

A defendant who is in custody under sentence
or on probation, parole or conditiona

di scharge is required to avail hinself of
RCr 11.42 as to any ground of which he is
aware, or should be aware, during the period
when the renedy is available to him Givil
Rule 60.02 is not intended nerely as an

addi tional opportunity to relitigate the
same issues which could “reasonably have
been presented” by direct appeal or RCr

11. 42 proceedings. RCr 11.42; G oss, supra
at 855. The obvious purpose of this
principle is to prevent the relitigation of

i ssues which either were or could have been
litigated in a simlar proceeding. See

al so, Land v. Conmonweal th, Ky., 986 S. W 2d
440 (1999); Barnett v. Commonweal th, Ky.,
979 S.W2d 98 (1998).

Perry has raised or should have raised the issue
presented herein in his direct appeal or his prior RCr 11.42 and
CR 60.02 notions. Consequently, Perry is precluded fromraising
this issue under a successive CR 60.02 notion. |In addition to
the procedural default, Perry’'s notion | acks substantive nerit.
A review of the record indicates the contradictions in Hayden’s
testi nony were explored by both the prosecutor and Perry’s
defense counsel. In closing argunents, each attorney had the
opportunity to argue the significance of the various statenents
gi ven by Hayden and it was within the jury's province to give
each its proper weight. Finally, as to the issue of Perry’s

| evel of intoxication, Deputy Sheriff Osborne, the first victim



testified he believed Perry to be sober at the tine of the
shooting. Thus, even if Perry had raised the issue of
prosecutorial m sconduct properly, he would still not be
entitled to a reversal of his conviction since the issue has no
merit.

For the foregoing reasons, the order of the Warren

Circuit Court denying Perry’s successive CR 60.02 notion is

affirned.
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