RENDERED: August 22, 2003; 10:00 a.m
NOT TO BE PUBLI SHED

Conmmomuealth Of Kentucky

Court of Appeals

NO  2003- CA-000188- MR

YORI G R REYES APPELLANT

APPEAL FROM MORGAN Cl RCUI T COURT
V. HONCRABLE SAMUEL C. LONG JUDGE
ACTION NO. 02-Cl -00262

JOHN MOTLEY APPELLEE

CPI NI ON
AFFI RM NG

k% k(% %% %%k *%*

BEFORE: PAI SLEY AND TACKETT, JUDGES; HUDDLESTON, SENI OR JUDGE.?!

TACKETT, JUDGE: Yorig Reyes appeals froman order of the Mrgan
Circuit Court denying his petition for a declaration of rights
and finding that his claimof a right to be awarded neritorious
good tinme was without legal nerit. W affirmthe decision of
the circuit court because no inmate has a right to neritorious
good tinme; therefore, the Fourteenth Anendnent to the United

States’ Constitution does not convey a right to receive due

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



process even if the state arbitrarily refuses to award such good
tinme.

Reyes has been incarcerated since 1989 serving a life
sentence for crimnal conspiracy to conmt nurder as well as
four twenty year sentences for two counts of first-degree
sodony, first-degree robbery, and crimnal attenpt to commt
murder and finally a three-year sentence for second degree
escape. Reyes previously earned awards of neritorious good tine
in 1990, 1992 and 1993, as well as 60 days educational good tine
in 1992 all during his incarceration at Kentucky State
Reformatory in LaGrange. |In 1993, Reyes was transferred to
Eastern Kentucky Correctional Conplex in West Liberty where he
ceased to receive neritorious good tinme awards. On July 23,
2002, he wote a letter to the Departnment of Corrections
requesting an award of neritorious good tine. A nonth later, he
received a response fromthe Warden, John Mdtl ey, who stated
that he did not recormend neritorious good tine awards for
inmates serving life sentences. Reyes filed a notion with the
Morgan GCircuit Court requesting a declaratory judgnent and
permanent injunctive relief to bar the warden from considering
the length of his sentence in determ ning whether to recomend
meritorious good tinme. The circuit court dism ssed the petition

finding that it lacked legal nerit, and this appeal followed.



Reyes argues that he has a right to receive
meritorious good tinme, regardl ess of the length of his sentence,
whi ch cannot be arbitrarily denied w thout due process. The
Departnent of Corrections adopted Corrections Policies and
Procedures (C.P.P.) 15.3, pursuant to specific authority
del egated to the Departnent by the | egislature in Kentucky
Revi sed Statute 197.045(3) which states as foll ows:

An inmate may, at the discretion of the

conmi ssi oner, be allowed a deduction froma

sentence not to exceed five (5) days per

nmonth for perform ng exceptionally

nmeritorious service or performng duties of

out standi ng i nportance in connection with

i nstitutional operations and prograns. The

al  owance shall be in addition to

commut ation of time for good conduct and

under the same terns and conditions and

wi thout regard to length of sentence.

C.P.P. 15.3 authorizes the award of neritorious good tinme which
is defined as, "a good tine credit that may be awarded for
perform ng duties of outstanding inportance in connection with
institutional operations and prograns.” Reyes contends that
this | anguage prohibits the conmm ssioner from considering the

l ength of a prisoner’s sentence in determ ning whether to award
meritorious good tinme and that the circuit court erred in
finding that he had no protected liberty interest in receiving
such an award.

The circuit court, in reliance on our prior decision

i n Anderson v. Commonweal th, Ky. App., 964 S.W2d 809 (1997),




di sm ssed Reyes’ petition because he failed to allege that he
met the statutory criteria for an award of nmeritorious good tine
by perform ng duties of outstanding inportance. Anderson

i nvol ved a single i nmate who appeal ed from an order of the Lyon
Crcuit Court denying nine inmate petitions for declaratory
judgnment and refusing to certify themas a class for purposes of
a class action proceeding. In our decision affirmng the tria
court in that case, we stated as foll ows:

This is not a case where the state has
created a right to a good tinme credit which
has not been awarded or taken froman inmate
for m sconduct. See, Wl ff v. MDonnell, 418
US 539, 41 L. Ed. 2d 935, 94 S. C. 2963
(1974); Sandin v. Conner, 515 U S. 472, 115
S. C. 2293, 132 L. Ed. 2d 418 (1995). In
such cases Fourteenth Anendnment "liberty" is
inplicated entitling i nmates to m ni mum
procedures required by the due process
clause to insure that the state-created
right is not arbitrarily abrogated. No
inmate has a right to neritorious good tine
under CPP 15.3, it is a privilege bestowed
at the discretion of the Conm ssioner.

Because the award of neritorious good tine
under CPP 15.3 is left entirely to the

di scretion of prison adm nistrators, we hold
i nmat es such as appel |l ant have no protected
liberty interest at stake in [its] denial.

Id. at 810. Reyes argues that the circuit court erred in
determining that he failed to allege that he perforned duties of
out standi ng i nportance and directs our attention to a letter,

attached to his original petition, which describes his work in

the prison’s adult literacy program



Regardl ess of that fact, our decision in Anderson held that an
inmate has no right to receive neritorious good tinme which would
be subject to the Fourteenth Amendnent’s due process
requi renents. Consequently, the trial court correctly declined
to review the comm ssioner’s decision to deny Reyes’ request for
nmeritorious good tinmne.

In addition, Reyes clains that his Fourteenth
Amendnent right to equal protection was violated in that inmates
who are serving a seventy-year sentence may receive neritorious
good tinme which he is being denied. The circuit court
deternmined that Reyes failed to show that he was deni ed equa
protection because other inmates in other circunstances have
received neritorious good tinme. On appeal, Reyes argues that the
circuit court msconstrued his allegation and that simlarly
situated inmates are receiving awards of neritorious good tine
while he is not. W would first note that inmates are not

menbers of a protected class. Hanpton v. Hobbs, 106 F.3d 1281,

1286 (6'" Circuit 1997). Furthernore, an inmate serving a
seventy-year sentence is not simlarly situated to Reyes who is
serving a life sentence. Finally, since Reyes has no right to
receive neritorious good tine at all, he cannot prevail on a
claimthat this non-existent right is subject to equa

protection under the Fourteenth Anendnent.



For the foregoing reasons, the order of the Mrgan
Circuit Court denying Reyes petition for a declaratory judgnment

is affirned.
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