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TACKETT, JUDGE: M chael Ferguson appeals fromthe judgnment of
the Jefferson Circuit Court convicting himof two counts of
first-degree bail junping and sentencing himto two and one-half
years’ inprisonnent on each count with the sentences to run
consecutively. He clains that the trial court erred by all ow ng
the Commonweal th to present testinony froma wtness w thout
review ng his psychiatric records to determ ne whether they

cont ai ned evi dence that woul d be relevant for cross-exam nati on



and by allow ng disclosure of the specific felonies underlying
the bail junping charges. |In addition, Ferguson argues that the
trial court incorrectly determ ned that his sentences were
required by law to run consecutively on the two counts of bai
junping. W affirmas to the convictions, reverse as to the
sentences and remand for further proceedi ngs consistent with
t hi s opi nion.

Prior to his indictnment on the charges in the case sub
j udi ce, Ferguson was rel eased on bond while awaiting trial on
mul ti pl e charges of second-degree burglary. After Ferguson
failed to appear for two pretrial conferences, he was charged
with two counts of first-degree bail junping. |In addition, the
Commonweal th charged himw th perjury because he testified at a
bond hearing that he was living at the Salvation Arny shelter in
2001. The Grand Jury returned an indictnment on these charges on
Cct ober 11, 2001, and the Conmonweal th nmade a notion to
consolidate these charges with the burglary charges that were
still pending in another division of the Jefferson Crcuit
Court. The trial court denied this request finding that it
woul d be prejudicial to Ferguson to defend against the burglary
charges sinultaneously with the bail junping and perjury
char ges.

The perjury and bail junping charges were tried by a

jury on November 20-22, 2002. The Conmonweal th presented
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testinmony froman enployee in the Crcuit Court Cerk’s office,
t he operations manager of the Salvation Arny M ssion, and an
officer with the Jefferson County Police Departnment. In
addi ti on, docunents from Ferguson’s court file were introduced
showi ng schedul ed pretrial conferences on Novenber 24, 1999, and
May 1, 2001, as well as bench warrants issued on those dates
when Ferguson failed to appear. After Ferguson testified, the
Commonweal th was al so pernmitted to call Adam Wasankari as a
rebuttal witness. At the conclusion of the trial, the jury
acqui tted Ferguson of perjury, convicted himof both counts of
bai |l junping, and reconmended sentences of two and one-half
years’ inprisonnent on each count. Pursuant to the tria
court’s erroneous instruction requiring consecutive sentences,
the jury recommended that the sentences be served consecutively
with each other. This appeal followed.

Ferguson’s first argunment concerns the trial court’s
decision to all ow Wasankari to testify as a rebuttal w tness.
The day before the trial was schedul ed, the Commonwealth filed a
notion in limne informng the trial court that Wasankari was
hospitalized at a nental facility and requesting that questions
pertaining to his nental health be imted. Ferguson’s counse
objected to the notion and requested a continuance to obtain
i nformati on regardi ng Wasankari’s psychiatric history,

di agnosi s, and the reason for his current hospitalization. The
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trial court agreed that the nedical records were relevant to the
i ssue of Wasankari’'s credibility, but questioned whether the

wi tness had material evidence to offer. According to the
Commonweal t h, Wasankari was prepared to testify that, while
Ferguson was staying with himin May 2001, Ferguson said he was
on the run fromcrimnal charges. The trial court advised the
prosecutor that Wasankari’s testinony was not necessary Since
the court records contained all the evidence needed to prove the
bai |l junping charges. Mdreover, the trial court would have to
grant a continuance to allow review of Wasankari’s psychiatric

records, pursuant to Eldred V. Commonwealth, Ky., 906 S.W2d 694

(1995), if he was to be called as a witness. Consequently, the
Commonweal th stated that Wasankari would not be called inits
case in chief, but reserved the right to call himas a rebuttal
Wi t ness.

During cross-exan nation, the Conmonweal t h asked
Fer guson whet her he was staying wth Wasankari during May 2001.
The trial court overruled the objection of Ferguson's trial
counsel, but stated that a ruling on whether Wasankari’s
testimony was admi ssible would conme at a later tinme. Ferguson
deni ed staying at Wasnkari’s apartnent, nmaking a statenent to
Wasanakari that he was on the run, or even know ng Wasankari .
At the close of Ferguson’s defense case, the trial court

conducted a hearing, determ ned that WAasankari was conpetent to



testify, and allowed the Commonwealth to attenpt to inpeach
Ferguson’s denial that he had told Wasankari that he was on the
run. |Instead, Wasankari’s testinony contained unresponsive
answers about Ferguson draw ng Social Security Insurance,
confessing to burglaries and selling drugs. However, Wasankari
steadfastly deni ed that Ferguson had told himhe was on the run
or had to go to court causing the trial court to termnate

di rect exam nation by the Comonweal th. NMbreover, on cross-
exam nation, Wasankari stated that he was di agnosed with

schi zoaffective di sorder and was taking Ri speridol.

The trial court erred in allow ng the Coomonwealth to
call Wasankari as a witness wi thout reviewing his psychiatric
records. When the trial court has evidence before it that a
w tness suffers froma nental disability which mght affect his
credibility, Eldred requires the trial court to conduct an in
canmera review of the witness’ psychiatric records to determ ne
whet her they contain evidence that would be nmaterial to the
witness’ credibility. Eldred at 702. Moreover, according to
Eldred, the failure to do so results in a denial of effective
cross-exam nati on whi ch cannot be cured through a show ng of
| ack of prejudice. However, due to a factual quirk, the case
sub judice is distinguishable fromEl dred. Wsankari was called
by the Conmonwealth to inpeach Ferguson’s statenents that he was

not living with Wasankari and never told himhe was supposed to
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appear in court in May 2001. Neverthel ess, Wasankari deni ed

t hat Ferguson nade any such statenent to him His testinony
coul d have supported Ferguson’s perjury charge whi ch was based
on his sworn testinony that he was living at a Sal vati on Arny
shelter in 2001; however, the jury acquitted Ferguson of
perjury. Furthernore, Wasankari gave no relevant testinony in
support of Ferguson’s bail junping convictions. Therefore, the
trial court’s failure to hold an Eldred heari ng was harnmnl ess
error.

Ferguson al so conpl ai ns that evidence of prior bad
acts was inproperly admtted. Wasankari spontaneously injected
mentions of burglaries and all egations that Ferguson sold drugs
into his testinony. Moreover, the Commonweal th i nforned the
jury that Ferguson was charged with burglaries when he allegedly
commtted the bail junping offenses. In order to prove a charge
of first-degree bail junping, The Conmonweal th nust show that a
def endant was rel eased on bail on a felony charge when he fail ed
to appear for a schedul ed court date. Kentucky Revised Statute
(KLR'S.) 520.070. Since Ferguson’s counsel did not object to
the nention of the specific felony charges, we nust determ ne
whet her such evidence was prejudicial. In support of the bai
j unpi ng charges, the Comonweal th introduced court records,

i ncl udi ng vi deot apes of Ferguson’s earlier court appearances, to

show t hat he was schedul ed to appear in court on Novenber 24,
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1999, and May 1, 2001, and failed to do so on both occasi ons.

In fact, Ferguson admtted in his testinony that he did not
attend all schedul ed court proceedings and was not in court on
May 1, 2001. Due to the overwhel mi ng evi dence agai nst Ferguson,
the adm ssion of prior bad acts evidence, even if erroneous, was

harmess. H Il v. Commonweal th, Ky. App., 779 S.W2d 230

(1989). Consequently, we affirmthe portion of the tria
court’s judgnent finding Ferguson guilty of two counts of bai
j unpi ng.

We turn, finally, to Ferguson’s allegations of error
during the sentencing phase of his trial. He first contends
that the trial court erroneously allowed the Conmonwealth to
i ntroduce evidence of prior failures to appear on m sdeneanor
charges. During the penalty phase of a felony trial, KR S
532. 055 allows the introduction of “evidence relevant to
sentenci ng” including evidence regarding prior offenses of which

a def endant has been convicted. Hudson v. Commonweal th, Ky.,

979 S.W2d 106 (1998) Iimts the evidence of the nature of a
prior offense to a general description. Ferguson argues that
prior bench warrants for failure to appear are not listed in
K. R S. 532.055 as evidence that nmay be admtted during the

sent enci ng phase, nor are they a general description of the

of fense as mandated in Hudson. However, the nore recent case of

Cornelison v. Conmonweal th, Ky., 990 S.W2d 609 (1999), found
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that the word “including” in KRS, 532.055 neans that the |i st
of adm ssible information contained therein is not exclusive.

Mor eover, the purpose of the statute “is to insure having a jury
wel | inforned about all pertinent information relating to the

person on trial.” Cornelison at 610. W disagree with Ferguson

that his history of failing to appear in court on m sdeneanor
charges is irrelevant to the jury' s decision fixing punishnment
on two counts of bail junping.

During the sentencing phase, the trial court
incorrectly instructed the jury that Ferguson’s sentences had to
run consecutively with one another by law. Al though, Ferguson
failed to object contenporaneously, we will reviewthis natter
under the pal pable error rule, Kentucky Rule of Crimna
Procedure 10.26. K R S. 533.060, which deals wth offenses
commtted while a defendant is awaiting trial on another offense
states as foll ows:

When a person commits an offense while

awaiting trial on another offense, and is

subsequently convicted or enters a plea of

guilty to the offense commtted while

awaiting trial, the sentence inposed for the

of fense commtted while awaiting trial shal

not run concurrently with confinenment for

the of fense for which the person is awaiting

trial.

Ferguson correctly argues that, while this statute required the

sentences on the bail junping offenses to run consecutively with

any sentence he might later receive for the pending burglary
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charges, it did not require the sentences on the two bail
junping charges to run consecutively with one another. The
Conmmonweal th concedes that the trial court’s interpretation of
the statute and instructions to the jury were erroneous;
however, the Commonweal th al so argues that such error was
harm ess because Ferguson only received a sentence totaling five
years on both charges when each charge carried a penalty of one
to five years. W disagree.

The Kentucky Suprene Court recently addressed a

simlar situation in Lawson v. Commonwealth, Ky., 85 S.W3d 571

(2002) wherein the Conmonweal th introduced testinony during the
sentenci ng phase of a trial that incorrectly infornmed the jury
that the defendant was facing up to forty years’ inprisonnent.
In closing argunments, the Commonweal th asked the jury to
recomend a sentence in the mddle of the penalty range, and the
jury responded by reconmendi ng a sentence of twenty-five years.
The trial court reduced the sentence to twenty years which was

t he maxi num sentence perm ssible under the law. On appeal, the
Court accepted the trial court’s decision to reduce the sentence
on the individual counts of the indictnent to ten years each;
however, the case was renanded for a jury to determ ne whet her

t hose sentences ought to run consecutively or concurrently. The

Court reasoned as foll ows:



Al t hough we recognize that trial courts have
the authority to nake a final decision

whet her a defendant’s sentences are to run
concurrently or consecutively, and that
juries’ determnations as to that issue are
nmerely recomendati ons, we decline the
Commonweal th’s invitation to find that the
error in this case was harmess. . . .[I]n
St oker v. Commonweal th [Ky., 828 S.W2d 619
(1992)], a majority of this Court rejected
the contention errors in
concurrent/consecutive jury instructions
wi Il be harm ess because the trial court
makes the ultimte decision. This Court has
recogni zed that a jury’'s recomrendati on as
to concurrent or consecutive sentencing is
far from neani ngless or pro forma, and that
the jury’s recomendation in this regard has
“significance, nmeaning and i nportance.”

[ Dot son v. Commonweal th, Ky., 740 S.W2s
930, 931 (1987).] We believe that to
declare the error in this case harm ess
woul d effectively delete KR S. 532.055(2)’s
requirenent that “[t]he jury shall recommend
whet her the sentences shall be served
concurrently or consecutively” and woul d
ignore the jury's inportant role in the

sent enci ng process.

Lawson at 581. (ltalics in original.) W agree with Ferguson
that the trial court erred to his prejudice by informng the
jury that his sentences had to run consecutively to each other
by aw. Consequently, the portion of the trial court’s judgnent
sentencing himto two and one-half years on each count of bai
junping with those sentences to run consecutively is reversed
and remanded for a new sentenci ng phase pursuant to the

procedure outlined in Boone v. Commonweal th, Ky., 821 S. W2d 813

(1992).
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The judgnent of the Jefferson Crcuit Court is
affirmed in part, reversed in part and remanded for further

proceedi ngs consistent with this opinion.

ALL CONCUR.
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