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BEFORE: KNOPF, TACKETT, AND VANMETER, JUDGES.

KNOPF, JUDGE: |Indiana |Insurance Conpany appeals froma summary
judgnment in a declaratory judgnment action finding that it is
obligated to defend and i ndemify its naned and additiona

i nsureds under a commercial autonobile liability policy issued to



Shel by and Finch Garden, LLC, d/b/a WIIowbank Garden Conpany
(WI Il owbank). Indiana |Insurance Conpany argues that the policy
clearly excludes coverage of injuries to WIIowbank’s enpl oyees,
and hence it has no duty to defend or indemify WIIowbank or its
addi tional insured against a claimbrought by the estates of two
enpl oyees who were killed during the course of their enploynent.
Because we agree that the individuals involved in the accident
were clearly enployees within the plain nmeaning of the policy, we
reverse and remand for entry of a summary judgnment order in favor
of I ndiana | nsurance.

Matt Zehnder is a principal of WIIowbank, which
provi des gardeni ng and | andscapi ng services to the public.
Darren Akers, Jose @Garcia, and Chase O Bani on were enpl oyees of
W1 |l owbank. On June 19, 2001, Akers was driving a pickup truck
owned by Zehnder, and Garcia and O Bani on were passengers in the
truck. As the truck proceeded across a railroad track, it was
struck by a train, and Garcia and O Bani on were kill ed.
Subsequently, Garcia' s estate and Garcia’'s famly filed a
wrongf ul -deat h acti on agai nst Zehnder, WII| owbank, Akers, and CSX
Transportation, the owner of the railroad crossing where the
acci dent occurred.

At the tinme of the accident, WII|owbank did not have
wor kers’ conpensation coverage for its enployees. However,

W | owbank had obtai ned a business autonobile liability insurance



policy through Indiana | nsurance Conpany covering the pickup
truck. In response to the conplaint by Garcia’ s estate, |Indiana
Insurance filed an intervening conplaint and a petition for

decl aration of rights. Indiana Insurance also naned O Bani on’s
estate as a third-party defendant.

I ndi ana I nsurance argued that its policy specifically
excl uded coverage of enpl oyees, and that WIIlowbank’s failure to
obtai n workers’ conpensation coverage did not extend the scope of
its coverage. Followi ng cross-notions for sunmary judgnent, the
trial court found, in an order entered on Cctober 22, 2002, that
the policy did provide coverage in this situation, and that
I ndi ana I nsurance is obligated to defend and i ndemify its naned
and additional insureds under the policy. By an order entered on
Decenber 13, 2002, the trial court nade its sunmary judgnment
order final and appeal abl e.

The trial court did not set out its reasons for finding
coverage under the policy. However, the central issue in this
case is undi sputed: Does the policy exclude coverage for
enpl oyees such as Akers, Garcia, and O Banion? W begin our
analysis with Section 111, Paragraphs B3, B4, and B5 of the
policy, which provide in relevant part:

Thi s i nsurance does not apply to any of the
fol | ow ng:



3. Wor kers’ Conpensati on
Any obligation for which the “insured” or the
“Insured s” insurer may be held |iable under any
wor kers’ conpensation, disability benefits, or
unenpl oynment conpensation | aw or any simlar |aw
4. Enpl oyee I ndemmification and Enpl oyer’s Liability
“Bodily injury” to:
a. An “enployee” of the “insured” arising
out of and in the course of:
(1) Enploynent by the “insured”; or
(2) Performng the duties related to
t he conduct of the “insured s”
busi ness;
5. Fel | ow Enpl oyee
“Bodily injury” to any fellow “enpl oyee” of the
“insured” arising out of and in the course of the
fell ow “enpl oyee’ s” enpl oynent or while performng
duties related to the conduct of your business.

Clearly, the policy excludes coverage to any enpl oyee
of WIIlowbank. More specifically, the policy excludes coverage
for any enpl oyee to whom W I | owbank may be |iable for workers’
conpensati on benefits, for injuries to an enpl oyee arising out of
the scope of enploynent, and for injuries caused to an enpl oyee
by a fellow enpl oyee. Garcia and O Bani on argue that the
wor kers’ conpensation exclusion in the policy does not apply in
this case because WI | owbank failed to obtain workers’
conpensati on coverage and is not immune fromcivil liability
under the Act.! However, WIlowbank’s failure to obtain workers’

conpensati on coverage for its enployees, and its potentia

1 KRS 342.690(2); See also Matthews v. G & B Trucking, Inc., Ky.
App., 987 S.W2d 328 (1998), holding that an enployer who fails
to obtain workers’ conpensation coverage does not retain inmunity
under the Act, even if an up-the-|adder enployer or other entity
is held liable for paynent of workers’ conpensation benefits.




[iability to themin a civil action, does not enlarge the scope
of coverage under the policy.

The question of coverage under the policy ultimtely
turns on the policy definition of the term*“enployee.” Although
the policy does not specifically define who is an enpl oyee,
Section V, paragraph E states that “‘[e] npl oyee’ includes a
‘|l eased worker’. ‘Enployee’ does not include a ‘tenporary
worker’.” The policy goes on to define the terns “| eased worker”
and “tenporary worker”:

H. “Leased worker” neans a person |eased to you by a
| abor leasing firmunder an agreenent between you
and the labor leasing firm to performduties

related to the conduct of your business. *“Leased
wor ker” does not include a “tenporary worker.”

N. “Tenporary worker” neans a person who is furnished

to you for a finite tinme period to support or

suppl emrent your workforce in special work

situations such as “enpl oyee” absences, tenporary

skill shortages and seasonal workl oads.

Interpretation of an insurance policy is a question of
| aw whi ch we review de novo.? A policy of insurance is to be
construed liberally in favor of the insured and if, fromthe
| anguage, there is doubt or uncertainty as to its neaning, and it

Is susceptible to two interpretations, one favorable to the

i nsured and the other favorable to the insurer, the former wll

2 Cnelli v. Ward, Ky. App., 997 S.wW2d 474 (1998).




be adopted.® But, in the absence of anbiguities or of a statute
to the contrary, the ternms of an insurance policy wll be
enforced as drawn.* Although restrictive interpretation of a
st andardi zed adhesion contract is not favored, neither is it the
function of the courts to nake a new contract for the parties to
an insurance contract.®> Under the "doctrine of reasonable
expectations,” an insured is entitled to all the coverage he may
reasonably expect to be provided according to the terns of the
policy.?®

The goal of any court in interpreting a contract is to
ascertain and to carry out the original intentions of the

parties,’

and to interpret the terns enployed in light of the
usage and understanding of the average person.® Unless the terms

contained in an insurance policy have acquired a technica

3 St. Paul Fire & Marine Ins. Co. v. Powell-Walton-MIward, Inc.,
Ky., 870 S.W2d 223, 227 (1994).

4 Gsborne v. Unigard Indemity Co., Ky. App., 719 S.W2d 737, 740
(1986); Wodard v. Calvert Fire Ins. Co., Ky., 239 S.W2d 267,
269 (1951).

°> Mbore v. Commonwealth Life Ins. Co., Ky. App., 759 S.W2d 598,
599 (1988).

® Hendrix v. Fireman's Fund Ins. Co., Ky. App., 823 S.W2d 937,
938 (1991); Whodson v. Manhattan Life Ins. Co., Ky., 743 S.W2d
835, 839 (1987).

" Wlcox v. Wlcox, Ky., 406 S.w2d 152, 153 (1966).

8 Fryman v. Pilot Life Insurance Co., Ky., 704 S.W2d 205, 206
(1986) .




nmeaning in law, they "nust be interpreted according to the usage
of the average man and as they woul d be read and understood by
himin the light of the prevailing rule that uncertainties and
ambi guities must be resolved in favor of the insured."®

The appel |l ees focus on the definition of “tenporary
worker”, noting that it includes seasonal workers. In
particul ar, they note that WI I owbank enpl oyed Garcia and
O Banion only for the summer nonths when its business peaked. In
contrast, Indiana Insurance argues that the termincludes only
tenmporary workers who are “furnished to” the enployer inplying
that the enpl oyer has contracted with sonme outside entity to
“furnish” the enployee. The parties agree that Zehnder directly
hired Garcia and O Bani on without using any outside placenent
service. Indiana Insurance further maintains that its
interpretation of the term“tenporary enpl oyee” is consistent
wth the definition of “tenporary worker” used in the Wrkers’
Conpensation Act.

Recently, two courts in other jurisdictions have

reached different conclusions over the interpretation of

identical “tenporary worker” definitions in liability insurance

°1d.

10 KRS 342.615(1) (e).



1

policies. Ayers v. C & D General Contractors, ! considered the

scope of coverage under a contractor’s general liability (CQ)
policy and an unbrella policy issued to the enployer, C& Cenera
Contractors (C&D), by Anerican States and Aneri can Econony

I nsurance Conpanies (American States). The policies at issue
contai ned the sanme exclusion for “enployees”, as the policy in
the current case, and also included nearly identical definitions
of “leased worker” and “tenporary worker.” C&D hired Ayers to
assist with a dock-replacenent project |ocated on the Chio River.
H s enploynment was Iimted to that single project. Ayers was
killed after a truck-crane collapsed on the dock and pinned him
under the water.

After settling Ayers’s admnistrative claim his estate
brought tort-actions against C& and its insurer, Anerican
States.'®> American States argued that its policies clearly
excl uded coverage to C&D s enpl oyees. Ayers’s estate argued that
Ayers was a “tenporary worker” because C& hired himonly for

this particular task. The United States District Court for the

11237 F.Supp.2d 764 (WD. Ky., 2002).

12 Because C&D' s dock-repl acement project was located in a

navi gabl e wat erway, Ayers’s administrative claimfell under the
maritime jurisdiction of the Federal Longshoreman’s and Har bor
Workers’ Conpensation Act. Unlike the Kentucky Wrkers’
Conpensati on Act, the Federal Act authorizes a covered enpl oyee
to bring third-party negligence actions against his or her

enpl oyer.



Western District of Kentucky struggled with the definition of
“tenporary worker” in the CG and unbrella policies, ultimately
concl udi ng that the phrase “furnished to you” was too anbi guous
to be given a literal interpretation. Furthernore, the court
concluded that “[t]he purpose of the overall definition is clear.
If an enployee is hired to fill-in for a permnent enpl oyee on

| eave or to neet a short-termneed, the CG policy classifies
that enpl oyee as a ‘tenporary worker’ and thus exenpt fromthe
coverage’ s exclusion for bodily injuries to an ‘enpl oyee’ .” 13

In contrast, the Eastern District of the Mssouri Court

of Appeal s reached the opposite conclusion in Anerican Famly

Mut ual | nsurance Conpany v. Tickle, ! involving a situation

strikingly simlar to the facts and issues presented in the
current case. Anerican Famly issued a CA policy to Kenper,
d/b/a ATO Irrigation Service, which in turn hired Janes Tickle as
a seasonal enployee in its |andscaping service. Tickle was
injured during the scope of his enploynent and, apparently, ATO
di d not have workers’ conpensation coverage. The CG. policy at

issue, like the policies in Ayers and in the current case,

excl uded coverage for bodily injuries to an "enpl oyee.” However,

American Famly’s policy al so contained the sane form | anguage

13 237 F. Supp. 2d at 769.

1499 S, W3d 25 (M. App., 2003).



providing that a “tenporary worker” is not a “leased worker” or
an enpl oyee, and a nearly identical definition of “tenporary
worker.” Tickle argued that his periodic enploynent with ATO
rendered hima “tenporary enployee” and not excluded from
coverage under the policy. He further asserted that the
“furnished to you” |language in the definition of “tenporary
wor ker” was anbi guous and shoul d be narrowl y construed.

The M ssouri Court of Appeals disagreed, first | ooking
to the purpose of the insurance policy:

An enpl oyer obtains a liability policy to
cover its liability to the public for
negl i gence of its agents, servants and

enpl oyees under the doctrine of respondeat
superior. . . . This is because conpliance
with the provisions of the Wrkers'
Conpensati on Act constitutes the full extent
of an enployer's liability for any injuries
sustai ned by its enpl oyees, direct or
statutory, arising out of and in the course
of their enploynment. The intent of
commercial general liability policies is to
prot ect agai nst the unpredictable and
potentially unlimted liability that can
result from accidents causing injury to other
persons or their property.

commercial general liability policy does not
cover the insured' s obligations under a

wor kers' conpensation policy or bodily injury
to the insured s enpl oyees arising out of the
enploynment. . . . The primary purpose of an
enpl oyee exclusion clause is to draw a sharp
I ine between enpl oyees and nenbers of the
general public.?!®

151d. at 29 (citations, footnotes and internal quotations
omtted).

10



Because the CGE policy did not define the term
“enpl oyee”, the Mssouri court then | ooked to the definitions in
that state’'s workers’ conpensation act. M ssouri’s workers’
conpensation statutes,® |ike Kentucky’s, distinguish between
enpl oyee | easi ng arrangenents and tenporary hel p service
arrangements. An enpl oyer who obtains part of his work force
t hrough an enpl oyee | easing service is generally required to
obtai n workers’ conpensation coverage for those enpl oyees.

However, tenporary help service arrangenents are specifically

excluded fromthe definition of “enployee |easing arrangenent.”?'’

In this context, the Mssouri Court of Appeals then

turned to the definition of “tenporary worker” as used in the CG
policy:

M. Tickle contends that the CG& policy
definition of "tenporary worker" is anbi guous
because it is unclear whether the verb "is
furni shed" applies to a person who neets
seasonal or short-term workl oad conditions.
M. Tickle suggests that the phrase "is
furni shed" only applies to those persons who
substitute for a pernmanent enpl oyee and not
to those who neet seasonal or short-term
wor kl oad conditions. To determine if the
application of "is furnished" to the
succeedi ng cl ause and phrase in the sentence
i s anbi guous, we exam ne the syntax and

1 Mb. Rev. Stat. § 287.282.

17 KRS 342.615 is nore specific than Mb. Rev. Stat. § 287.282,
explicitly providing that “[a] tenporary help service shall be
deened the enpl oyer of a tenporary worker and shall be subject to
the provisions of this chapter.” KRS 342.615.

11



arrangenent of the sentence. State Farmyv.
Chanbers, 860 S.W2d 19, 20 (M. App. 1993).
The structure of the sentence defining
"tenporary worker" indicates that the clause
"who is furnished to you to substitute for a
per manent enpl oyee on | eave or to neet
seasonal or short-term workl oad conditions”
IS a subordinate adjective clause nodifying
"person”. See DI ANA HACKER, THE BEDFORD
HANDBOCOK 758-60 (5th ed.1998). Wthin this
clause, the parallel infinitive phrases "to
substitute for a pernmanent enployee on | eave"
and "to neet seasonal or short-term workl oad
condi tions" both function as adverbs or
verbal nodifiers that nodify the verb "is
furni shed" and both restrict the persons
covered under this definition. |d. at 763-
64, 766. Because these phrases are separated
by the word "or," a coordinating conjunction
that is ordinarily used to connect
granmatical ly equal elenents, they equally
nodi fy the verb "is furnished.” 1d. at 740.
It is grammatically inpossible to read the
phrase "to neet seasonal or short-term
wor kl oad condi tions"” w thout the verb "is
furni shed" because the phrase has no neaning
wi t hout the antecedent verb it nodifies.
There is no anbiguity in the relationship of
"is furnished" to its nodifier "to neet
seasonal or short-term workl oad conditions.”
Because M. Tickle admts that he was
not "furnished" to M. Kenper, he was not a
"tenporary worker" as that termwas defined
in the policy. The trial court did not err
in declaring that M. Tickle was an
enpl oyee. '8

W find the reasoning of Anerican Fam |y Mitua

I nsurance Conpany v. Tickle to be nore persuasive than that of

Ayers v. C& General Contractors. |In particular, the Tickle

8 1d at 30-31.

12



court analyzed the neaning of the term“tenporary worker” as it
is comonly understood in business settings. |In so doing, the

M ssouri court was able to give effect to the entire definition,

i ncludi ng the sonewhat problematic “furnished to you” |anguage.
In contrast, the Ayers court attenpted to interpret the
definition in isolation, and concluded by sinply disregarding the

phrase “furnished to you.” *°

19 Furthernore, the cases cited by the appellees which found
coverage are not convincing. In Erie Insurance Property and
Casualty Co. v. Stage Show Pizza, JTS, Inc., 553 S E. 2d 257
(WVa., 2001) and Baker v. Aetna Casualty & Surety Co., 669
N. E. 2d 553 (Chio, 1995), the enpl oyers purchased “stop-gap”
coverage, which specifically covered bodily injuries to enpl oyees
arising out of the scope of enploynent. The courts in those
cases held that the specific coverage ternms in the stop-gap
provi sion of the policy superceded the enpl oyee exclusion in the
general liability portion of the policy. In the current case,
W |l owbank did not purchase stop-gap coverage.

Simlarly, Wllett Trucking Co. v. Liberty Mitual |nsurance
Co., 88 Ill. App.3d, 410 N.E. 2d 376, 43 Ill. Dec. 376 (1980),
Virginia Electric and Power Co. v. Northbrook Property and
Casualty Insurance Co., 475 S.E. 2d 264 (Va., 1996), and G eaves
v. Public Service Miutual Insurance Co., 4 A .D.2d 609, 168 N.Y.S.
107 (N. Y. App. Div., 1957), each involved clains brought by persons
who were not enpl oyees of the insured. The courts in those cases
hel d that the workers’ conpensation exclusions in those policies
did not apply even though the third-party plaintiffs were covered
by workers’ conpensation through their own enployers. 1In this
case, Akers, Garcia, and O Banion were clearly enpl oyees of the
i nsured, WI I owbank.

Finally, in Concord General Mitual Insurance Co. v. Hone
I ndemmity Co., 368 A 2d 596 (Me., 1977), the Suprene Judi ci al
Court of Maine held that fell owenpl oyee and workers’
conpensati on exclusions did not preclude coverage to a school bus
driver who was sued by the w dow of another city enpl oyee. The
court held that they were not fell ow enpl oyees because they were
enpl oyed by distinct legal entities within the city. The Mine
court also concluded that the workers’ conpensation exclusion did
not apply because the school bus driver was not an enployer. In

13



Based upon this interpretation of the Indiana |Insurance
policy, we conclude that Garcia and O Bani on were not “tenporary
wor kers” within the neaning of the policy. First, the appellees
assert that the definition of “tenporary worker” should be read
to nmean a person: (1) who is furnished to you; (2) for a finite
time period; or (3) to support or supplenent your workforce in
speci al work situations such as enpl oyee absences, tenporary
skill shortages and seasonal workloads. Since Akers, Garcia, and
O Banion were hired for a special work situation — a seasona
wor kl oad — the appell ees contend that they were tenporary workers
wi thin the neaning of the policy. However, this disjunctive
reading would require this Court to insert commas and an “or”
into the contract definition where none exist. Furthernore, as
noted by the M ssouri court in Tickle, the appellees’
interpretation contradicts the conmonly understood rul es of

gr anmar . 2°

the current case, Akers, Garcia and O Banion were all enployed by
W I | owbank. Furthernore, |ndiana |nsurance does not argue that

t he workers’ conpensation exclusion applies to Akers. Rather,
whi | e I ndiana | nsurance concedes that Akers is an additiona

i nsured under the policy, it argues that the fell ow enpl oyee

excl usi on precludes coverage under the facts of this case.

20 Al't hough the definition of “tenporary worker” in Tickle was
slightly different that the one contained in the Indiana

I nsurance policy, the Mssouri court’s reasoning is equally
applicable in this case. The phrase “who is furnished to you”
nodi fies the word “person.” This phrase is qualified by the
prepositional clause “for a finite period”, and is further
qualified by the infinitive clauses “to support or [toO]

14



Mor eover, while the phrase “furnished to you” nmight be
consi dered anbi guous when viewed in isolation, it is not
anbi guous when interpreted in light of the purpose of the policy
exclusion. The policy clearly excludes enpl oyees, including
“l eased workers” for whom WI | owbank had a statutory obligation
to obtain workers’ conpensation coverage. However, “tenporary
wor kers” who are “furni shed” by a tenporary help service are not
included in the definition of enployee because WI I owbank woul d
have no obligation to obtain workers’ conpensation coverage for
such enpl oyees. Garcia and O Bani on were not “furnished” to
W1 |l owbank by a tenporary hel p service, but were hired directly
by Zehnder.?' Although they were hired as seasonal enployees,
they are still enployees within the nmeaning of the policy and are
t heref ore excl uded from cover age.

Li kewi se, the policy specifically excludes coverage for
bodily injury to an enpl oyee, and separately, for bodily injury

to an enpl oyee caused by a fellow enpl oyee. The clear purpose of

suppl emrent your workforce in special work situations.” The

remai ning portion of the definition nmerely sets forth exanpl es of
such special work situations, including “seasonal workloads.”
Wien read in its entirety the definition sets out a single class
of persons who are deened to be tenporary workers. |t cannot be
read to set out separate classes of persons.

L W11 owbank bel atedly argues that Garcia and O Bani on were
“furnished to” it because they were referred to Zehnder by third
parties. However, we cannot agree that such a referral would
constitute “furnishing” an enpl oyee, even using the broadest
possi bl e interpretation of the phrase.

15



the policy was to indemify WI I owbank and its enpl oyees for
liability to third parties arising out of the use of WI I owbank’s
truck, not to indemify WIIowbank and its enpl oyees for injuries
to enpl oyees. Because Garcia and O Banion were clearly fellow
enpl oyees of Akers, Indiana Insurance is not obligated to defend
or indemify Akers under the policy. Consequently, the tria
court erred in finding that Indiana Insurance has a duty to
defend or indemify Zehnder, WII| owbank, and Akers in this case.
Accordi ngly, the judgnent of the Shelby Crcuit Court
is reversed, and this matter is remanded for entry of a summary

j udgnment order in favor of Indiana |Insurance Conpany.

ALL CONCUR

BRI EF AND ORAL ARGUMENT FOR BRI EF FOR APPELLEE

APPELLANT | NDI ANA | NSURANCE CHARLES K. BROWN,

COVPANY: ADM NI STRATOR OF THE ESTATE
OF JOSE GARCI A

Al'l an Wi ss

Ferreri & Fogle C. Lewis Mathis, Jr.

Loui svill e, Kentucky Nat han T. Riggs
Mat his, Ri ggs & Prather,
P.S. C

Shel byvi |l I e, Kentucky
BRI EF FOR APPELLEES

SHELBY AND FI NCH GARDEN, LLC
AND MATT ZEHNDER

16



17

C. Glnore Dutton, 111
John C. Robi nson

C. Glnore Dutton, Il &
Assoc.

Shel byvi |l | e, Kentucky

BRI EF FOR APPELLEE

VEENDY O BANI ON

ADM NI STRATRI X OF THE ESTATE
OF CHASE O BANI ON:

G enn A Cohen

Paul J. Hershberg
Seiller & Handmaker, LLP
Loui sville, Kentucky

BRI EF FOR APPELLEE
CSX TRANSPORTATI ON, | NC.

David R Monohan

Janmes T. Blaine Lew s
Whodwar d, Hobson & Fulton
Loui sville, Kentucky

ORAL ARGUMENT FOR APPELLEE
CHARLES K. BROWN,

ADM NI STRATOR OF THE ESTATE
OF JOSE GARCI A:

Nat han T. Riggs
Shel byvi |l | e, Kentucky

ORAL ARGUMENT FOR APPELLEES
SHELBY AND FI NCH GARDEN, LLC
AND MATT ZEHNDER

C. Glnore Dutton, 111
Shel byvi |l | e, Kentucky



18

ORAL ARGUMENT FOR APPELLEE
VEENDY O BANI ON ADM NI STRATRI X
OF THE ESTATE OF CHASE

O BANI ON:

Paul J. Hershberg
Loui svill e, Kentucky

ORAL ARGUMENT FOR CSX
TRANSPORTATI ON, | NC.

Janes T. Blaine Lews
Loui svill e, Kentucky



