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BEFORE: GUI DUGLI, MANULTY AND M NTQN, JUDGES.
GUI DUGLI, JUDGE. Billy Joe Wal den (“Wal den”) appeals froma
j udgnment of the Monroe Circuit Court reflecting a jury verdict
of guilty on two counts of first-degree unlawful transaction
with a mnor. W affirm

I n Novenber, 2001, B.J. Walden (“B.J.”), son of
appel | ant \Wal den, began dating a fourteen-year-old girl naned
“MS.” B.J. was 20 years old at the tine. MS. had a fifteen-

year-old female friend referred to in the record as “A H.”~



On several occasions in |ate Novenber, 2001, Wl den,
age 43, B.J., and the two mnor girls allegedly engaged in the
illegal use of prescription drugs and alcohol. It would later
be all eged that on Novenber 24, 2001, the four individuals
consuned al cohol and rented a hotel roomin Tonpkinsville,

Kent ucky, where B.J. and M S. had sexual intercourse on one of
t he hotel beds while Walden and A.H were on the other bed.

The uncle of M S. apparently became suspi ci ous of
MS.’s involvenent with B.J. and reported the matter to the
Kentucky State Police. An investigation ensued which resulted
in the indictnent of B.J. and Wal den on six counts each of
first-degree unlawful transaction with a minor. B.J. pled
guilty, and the charges agai nst Wal den cane to trial in Mnroe
Circuit Court on Decenber 10, 2002.

Evi dence was adduced at trial that Wal den had provided
prescription drugs and al cohol to the mnor girls on severa
occasions. Particular attention was given to the Novenber 24,
2001 encounter, during which Walden allegedly provided the girls
with al cohol and pills, drove themto Tennessee, then returned
to Tonmpkinsville where the hotel roomwas rented. MS., A H,
and B.J. each testified that Wal den had provided the girls wth
al cohol and pills. Walden maintained that B.J. was fabricating

a story in order to secure a favorable plea agreenent in his



crimnal proceeding, and that the girls were supporting his
story in order to help B.J.

At the close of the Commonweal th’s case, Wl den
mai nt ai ned that insufficient evidence was presented to instruct
the jury on any offense. The trial judge agreed in part, ruling
that the only direct evidence of Walden's all eged w ongdoi ng
related to the Novenber 24, 2001 incident and a subsequent
i ncident occurring on Big Sul fur Road. The trial continued only
as to the two counts of the indictnent relating to those two
i ncidents. Walden denied any wongdoi ng, maintaining that he
had never given the girls alcohol or pills, and in fact had
| ectured themon the evils of drug use after snelling marijuana
on them

At the close of all the evidence the jury was
instructed on two counts of first-degree unlawful transaction
with a minor relating to the Novenber 24, 2001 incident; the
| esser included offense of third-degree unlawful transaction
with a mnor; and, one additional count of first-degree unlaw ul
transaction with a mnor for the alleged sexual contact
occurring with AH at Big Sulfur Road. Upon considering the
proof, the jury returned a verdict of guilty on two counts of
t hi rd-degree unlawful transaction with a mnor (for the Novenber

24, 2001 incident), and not guilty on the third count. Walden



was sentenced to 12 nonths in jail on each charge, to be served
concurrently. This appeal foll owed.

Wal den first argues that the trial court erred in
denying his notion for a directed verdict of acquittal. He
mai ntai ns that the evidence was not sufficient to prove that he
was guilty of third-degree unlawful transaction with a m nor,
arguing that the evidence in support of these charges was
conflicting and contradictory. He clainms that no reasonabl e
person could rely on this conflicting testinony to find that he
was guilty of the charged crines, and that as such the trial
court erred in failing to grant his notion for a directed
verdict. He seeks to have his conviction reversed and the
matter remanded for entry of a directed verdict of acquittal.

As the parties are aware, Commonweal th v. Benham Ky.,

816 S.W2d 186 (1991), sets forth the standard for review ng
nmotions for a directed verdict. It states that,

[On notion for directed verdict, the
trial court nust draw all fair and
reasonabl e inferences fromthe evidence in
favor of the Commonwealth. If the evidence
is sufficient to induce a reasonable juror
to believe beyond a reasonabl e doubt that
the defendant is guilty, a directed verdict
shoul d not be given. For the purpose of
ruling on the notion, the trial court nust
assune that the evidence for the
Conmonweal th is true, but reserving to the
jury questions as to the credibility and
wei ght to be given to such testinony.



On appellate review, the test of a

directed verdict is, if under the evidence

as a whole, it would be clearly unreasonabl e

for a jury to find guilt, only then the

defendant is entitled to a directed verdict

of acquittal.

Benham 816 S.W2d at 187.

MS. testified that Wal den purchased al cohol in
Tennessee, and that the four individuals consuned the al cohol in
Wal den’ s vehicle while driving back to Tonpkinsville, Kentucky.
O her evidence was introduced that the girls were 14 and 15
years old at the tine of the incident. Wen the trial court
drew all fair and reasonable inferences fromthis testinony as
Benham requi res, and when it assuned that the evidence was true
for purposes of Walden's notion, it properly concluded that the
evi dence was sufficient for the jury to render a guilty verdict.
As to the test on appellate review, we cannot concl ude that
under the evidence as a whole it was clearly unreasonable for
the jury to find guilt. Id. The inportant inquiry is not
whet her the evidence was conflicting, nor whether evidence was
produced whi ch support Wal den’s claimof innocence, for each of
t hose questions would be answered in the affirmative. Rather,

t he question which di sposes of Walden’s claimof error is

whet her evi dence exi sted upon which the jury coul d have

reasonabl y concluded that Wal den was guilty of the charged



of fenses. Such evidence is found in the record, and
accordingly, we find no error on this issue.

Wal den next argues that the trial court erred in
allowing the jury to twice find himguilty of the same count of
the indictnent. He notes that Count 1 of the indictnent alleges
that he engaged in illegal conduct as against two m nors on
Novenber 24, 2001. He maintains that the trial court treated
this one count as two separate and distinct charges, and
inproperly instructed the jury that it could find himguilty of
two of fenses (one offense agai nst each girl). Stated
differently, since Walden was only indicted on one count of
wr ongful conduct occurring on Novenber 24, 2001, he clains that
he cannot be found guilty twice. He notes that this issue is
not preserved for appellate review, but clains that it
represents pal pable error

We have closely studied this issue and find no error.
An indictnent nmay be anended at any tine to conformto the

proof. RCr 6.16; Wl brecht v. Commonweal th, Ky., 955 S. W 2d

533 (1997). It cannot be anended so as to nmake additiona
charges which the defendant is not prepared to neet. Maumyv.

Commonweal th, Ky., 490 S.W2d 748 (1973).

In the matter at bar, Count 1 of the indictnent
clearly alleged wongful conduct as against two minors. Nothing

requires the indictment to set forth separate counts as agai nst
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each alleged victim See generally, Maddox v. Conmonwealt h,

Ky., 349 S.W2d 686 (1961), which stands for the proposition
that the indictnent and jury instructions need not be perfectly

mat ched so long as they describe the sane offense. See al so,

Johnson v. Commonweal th, Ky., 105 S.W3d 430 (2003). The

i ndi ctmrent put Wal den on notice that the Commonweal th sought to
prove crim nal behavior as against two mnors, and evidence was
adduced at trial in support of the indictnment. As such, it
cannot reasonably be argued either that Wal den was unaware of
the charges against himor that the jury instructions cane as a
surprise. Walden did not object to the instructions, and we
find no pal pable error. Accordingly, this issue does not
provide a basis for tanpering wth the judgnment on appeal.

Wal den’s third and final argunent is that the trial
court abused its discretion by giving himthe maxi num sent ence
of 12 nmonths, and by denying his notion for probation. W find
no abuse of discretion. The sentence was within the statutory
gui delines for third-degree unlawful transaction with a m nor
(KRS 530.070), and the record contains nothing show ng that
Wal den was entitled under the law to a shorter sentence.
Simlarly, there is no right to receive a probated sentence,

Wiite v. Commonweal th, Ky. App., 611 S.W2d 529 (1980), and

Wal den is not entitled to any relief under this argunent.



For the foregoing reasons,

the Monroe Circuit Court.
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