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BUCKI NGHAM JUDCGE: Elizabeth Aiver fell and fractured her skul
whil e working at her job with Square D Conpany. Although Aiver
had been di agnosed with a seizure disorder, there was a question
concerni ng what caused her to fall and to be injured. An

adm nistrative |law judge (ALJ) denied AQiver’s claimfor incone
benefits, and the Wrkers’ Conpensation Board (Board) affirned

the ALJ's decision. W affirmthe Board.



A iver began enploynment as an assenbler at Square D in
1994. On Septenber 24, 2001, dAiver left work and sought
treatment at a hospital emergency room for what she believed was
a panic attack. The enmergency room physician w tnessed
myocol oni ¢ jerking novenents, and an EEG perfornmed on that date
confirmed a primary generalized seizure tendency. Jdiver stayed
off work fromthat tine until Decenber 10, 2001, the date of her
injury.

On her first day back on the job, Aiver was working
at the pack out station wth duties that included assenbling and
| abel i ng cartons, placing electrical boxes into the cartons, and
sealing the cartons with a glue gun. 1In her testinony, diver
recall ed that her cartons kept falling down and that she
stunbl ed and fell backwards while trying to gather them She
| ost consci ousness and did not recall anything until she
awakened three days later in a hospital. diver sustained a
skul | fracture and brain contusion as a result of the fall. She
was the only witness to her falling. Those who attended to
Aiver imrediately after she fell observed seizure-Ilike synptons
due to her body shaking and her arns and | egs jerking.

Oiver filed a claimfor inconme benefits and nedi cal
expenses. The ALJ franmed the issue as “whether her inpact on
t he ground was caused by an industrial accident as she sought to

retrieve falling cartoons, by a seizure resulting from her



preexi sting seizure disorder, or by idiopathic reasons.” The
ALJ found that Aiver failed to sustain her burden of proving
t hat her current condition was the result of a work-rel ated
fall. OQdiver filed a petition for reconsideration, and the ALJ
stated that she “continues to find, that plaintiff failed to
convenience [sic] the trier of fact that she stunbled while
attenpting to catch falling cartons or tripped on a glue stick,
or that she otherw se sustained a work injury on Decenber 10,
2001.” diver appealed to the Board, and the Board affirnmed the
ALJ’ s decision. This petition for review foll owed.

Before addressing Oiver’'s argunents, we w || address
the | aw applicable to these types of situations. |In Stasel v.

Aneri can Radiator & Standard Sanitary Corp., Ky., 278 S.W2d 721

(1955), the court stated as foll ows:
A workman is not entitled to an award

under our Worknmen’s Conpensation Act by

nmerely proving that he was injured while in

the course of his enploynent. He also has

the burden of proving that the injury arose

out of the enploynment, and this neans that

he nmust prove a causal connection between

the enpl oynent and the injury.
Id. at 723. In that case a worker was awarded benefits due to
an injury suffered froma fall against a hot stove or upon hot
sand during a fainting spell which was subsequently di agnosed as
an epileptic seizure. |d. at 724. The court further held that
“[t]he accident nust be one resulting froma risk reasonably

incident to the enploynent.” 1d. at 723.
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In Workman v. Wesl ey Manor Met hodi st Hone, Ky., 462

S.W2d 898 (1971), the court held that “an injury froma fal
resulting during the course of the enploynent but solely froma
cause or causes to which the work is not a contributing factor
is not conpensable.” 1d. at 901. |In that case, benefits were
denied to a worker who fell and broke her hip in the course of
her enploynent. 1d. at 902. The facts indicated that the
worker did not slip or stunble but fell after her back gave way
due to an injury previously suffered in an autonobil e accident.
However, the court noted that, under the “positional risk

t heory,” benefits may be allowed due to an injury froma fal

“if the enpl oynent places the enployee in a position increasing
t he dangerous effects of such a fall, such as on a height, near
machi nery or sharp corners, or in a noving vehicle.” 1d. at

901, quoting Larson, Wrknen' s Conpensation Law, 8§ 12.11.

In Indian Leasing Co. v. Turbyfill, Ky. App., 577

S.W2d 24 (1978), this court held as foll ows:

Liability under the positional risk theory
for idiopathic falls is limted to those
cases in which the enpl oynent placed the
enpl oyee in a position increasing the
dangerous effects of the idiopathic fall.
The Stasel case was treated as having been
deci ded under the positional risk theory.
ld., 462 S.W2d at 904, footnote 4. 1In

| evel fall cases involving no increased
danger attributable to the enpl oynent,
l[iability may be i nposed on the enpl oyer
only if the work was a substantial factor in
causing the injury.



ld. at 27-28. 1In that case, benefits were allowed where a
wor ker suffered a heart attack and then fell fromthe top of a
truck on which he was working and suffered a crushed skull. 1d.
at 28.

In addition to these |legal principles in cases of this
nature, there are general |egal principles governing our review
of cases where a clai mant has been denied benefits. The

cl ai mant has the burden of proof and risk of persuading the

fact-finder (the ALJ). Snawder v. Stice, Ky. App., 576 S.W2d

276, 279 (1979). If the claimant is unsuccessful before the
ALJ, the issue becones whether the evidence was so overwhel m ng
as to have conpelled a finding in the claimant’s favor. Wl f

Creek Collieries v. Ctum Ky. App., 673 S W2d 735, 736 (1984).

For the evidence to be conpelling, it nust be “so overwhel m ng
that no reasonabl e person could reach the conclusion” of the

ALJ. REO Mechanical v. Barnes, Ky. App., 691 S.W2d 224, 226

(1985). Furthernore, the function of this court “is to correct
the Board only where the Court perceives the Board has
over |l ooked or m sconstrued controlling statutes or precedent, or
commtted an error in assessing the evidence so flagrant as to

cause gross injustice.” Western Baptist Hosp. v. Kelly, Ky.,

827 S.W2d 685, 687-88 (1992).
AQiver’'s first argunent is that the ALJ and the Board

shoul d be reversed due to the failure of the ALJ to nmke



adequate findings of fact. |In support of her argunent, diver

cites Shields v. Pittsburg and M dway Coal Mning Co., Ky. App.,

634 S.W2d 440 (1982). Therein, this court held that in
wor kers’ conpensation cases “it is required that basic facts be
clearly set out to support the ultimte conclusions.” 1d. at

444, Also, in Wittaker v. Rowl and, Ky., 998 S.W2d 479 (1999),

t he Kentucky Supreme Court held that “the parties are entitled
to a sufficient explanation by the ALJ of the basis for the
decision.” 1d. at 481. See also KRS' 342.275(3).

Aiver points to three portions of the ALJ' s decision
in support of her argunment that inadequate findings of fact were
made. Each reference by Aiver to the ALJ' s decision involves
statenments concerning the circunstances around her fall. First,
the ALJ stated that Aiver “fell, stunbled, or collapsed.”
Aiver asserts that if she fell or stunbled, then she would be
entitled to conpensation. However, she naintains that she did
not “collapse.” Second, Aiver refers to the ALJ s statenent
t hat she was “unconsci ous before she hit the ground and does not
have any nenory of the event.” Third, Oiver refers to the
ALJ’ s characterization that Aiver had “admttedly dim nished
menory of the event.” She maintains that she renmenbered the
first part of her fall and that there was no evidence to

contradict her testinmony in that regard.

! Kentucky Revised Statutes.



The gist of the ALJ's decision was that Aiver did not
sustai n her burden of proving that her fall was work-rel ated.
The ALJ stated on page 10 her opinion that she accepted Square
D's argument that the fall was the result of either a seizure or
i di opathic reasons rather than Aiver’s argunent that the fal
was caused by inbalance or accident. Further, the ALJ stated on
page 12 of her opinion that she did not accept Aiver’s
specul ation that she struck her head on the side of her table or
on the assenbly line rather than on the floor.

In the Wirkman case Judge Pal nore noted the difference
in a “positive finding” and a “negative finding” in a case
i nvolving circunstances simlar to those in this case. 462
S.W2d at 901. Therein, the fact-finder denied a claimfor
benefits based on a positive finding that the injury did not
arise out of and in the course of enploynent. The court noted
on appeal that:

A negative finding to the sinple effect that

t he clai mant had not satisfied the burden of

proving that the injury arose out of the

enpl oynent woul d have been a preferable

form because (1) that is as far as the

board needed to go in its findings and (2)

t he evi dence may not have been sufficient

(though we need not decide the point) to

warrant a finding which, in substance,

determ nes as a positive fact that the

injury would have occurred independently and

regardl ess of the enpl oynent.

Id. at 901. In the case sub judice, the ALJ nade a positive

finding that the accident occurred due to a pre-fall seizure or
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due to idiopathic reasons. However, the ALJ needed only to go
so far as to find that Aiver did not prove to the ALJ s

sati sfaction that the accident occurred in the manner she
described. At any rate, the ALJ set forth the basic facts to
support her ultimate conclusion as required by the Shields case.

See Shields, 634 S.W2d at 444. In short, we conclude that the

ALJ" s findings were not inadequate.

AQiver maintains that there were no eyew tnesses or
ot her evidence to contradict the circunstances of her fall.
Thus, she contends that the ALJ erred in rejecting her testinony
concerning those circunstances. The finder of fact “has the
authority to determ ne the quality, character and substance of

the evidence.” Paranount Foods, Inc. v. Burkhardt, Ky., 695

S.W2d 418, 419 (1985). Furthernore, “[t]he fact-finder may
rej ect any testinony and believe or disbelieve various parts of

the evidence.” Magic Coal Co. v. Fox, Ky., 19 S.W3d 88, 96

(2000). In short, it was within the province of the ALJ to
reject Aiver's testinony.?

Next, diver argues that the ALJ' s decision should be
rej ected because it was based on “inconpetent evidence,

conjecture and surmse.” First, the nedical records of Dr.

2lnrejecting Aiver's testinony concerning the fall, the ALJ relied
upon testinony from ot her enpl oyees who were present imediately after
Oiver fell. This testinony included statenents that diver’'s body
was shaking or jerking and that there were no boxes on the floor. The
ALJ al so appeared to give considerable weight to the fact that Qi ver
had been di agnosed with a sei zure disorder prior to the fall.
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M chael Balm diver’s treating neurol ogi st, contained notes
fromDr. Patrick Leung, a neurol ogist associated with Dr. Balm
who was on call when Oiver was brought to the hospital, that

i ndi cated he had tal ked by tel ephone with Aiver’s boyfriend who
advised himthat Oiver had a seizure three days earlier and had
suffered anot her seizure at work. Second, Eva Elam Square D s
occupational health coordinator, testified that she call ed
Aiver’s honme following Aiver’s fall and was advi sed by the
adult mal e answering the phone that Aiver had been having
seizures at honme. diver, after pointing out that her boyfriend
deni ed maki ng any statenents concerning seizures, argues that
the ALJ erroneously relied upon these two hearsay statenents as
a basis for her decision. The Board rejected Aiver’s argunent
inthis regard and nade reference to KRE® 803(2)-excited
utterance, KRE 803(4)-statenent for purposes of nedica

treatment or diagnosis, KRE 803(6)-records of regularly
conducted activity, and KRE 801A(a)-prior statenent of

wi tnesses. \Wile we question whether three of the exceptions
were applicable, we agree with the Board that KRE 801A(a) (1)
was. The statenents nmade by Oiver’s boyfriend to Dr. Leung and
Ms. Elamwere prior inconsistent statements. Such statenents

wer e adm ssible for substantive purposes. See Thurman v.

Commonweal th, Ky., 975 S.W2d 888, 893-94 (1998).

3 Kentucky Rul es of Evidence.



The I ong and short of this case is that the ALJ found
that Aiver failed to prove that her fall and injury were work-
related. The ALJ first determned that it was nore probable
that Qiver’'s fall was due to a seizure or idiopathic reason
rather than due to her stunbling. Having nade that
determ nation, the ALJ determ ned that Aiver’'s work station did
not supply any increased risk of injury. Therefore, the ALJ
concluded that the results of the fall, including skull fracture
and contusion, were not conpensable. Fromour review of the
evi dence, we are not persuaded that it conpelled a finding in
AQiver’'s favor.

The Board’s decision is affirned.

ALL CONCUR
BRI EF AND ORAL ARGUMENT FOR BRI EF AND ORAL ARGUMENT FOR
APPELLANT: APPELLEE, SQUARE D COVPANY:
David B. Allen Bennett O ark
Lexi ngt on, Kent ucky Lexi ngt on, Kent ucky
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