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COVBS, JUDGE. Anthony Johnson appeals his conviction of two
drug-rel ated of fenses and of being a persistent felony offender
in the second degree. W affirm

On February 23, 2001, Jefferson County Police Oficer
Bobby Cooner took a trained narcotics dog to a storage unit
rental facility on Cane Run Road in Louisville. The nanager of
the facility, Leslie Cal houn, permtted Cooner to wal k the drug-

sni ffing dog between and anong the individually rented storage



units. The dog alerted Oficer Cooner to the presence of
narcotics at unit nunber 580. Cal houn reported that the

appel  ant, Ant hony Johnson, had | eased the individual storage
unit and provided Cooner wi th Johnson’s hone address. Foll ow ng
a records check, Cooner obtained a warrant to search the storage
unit nunbered 580. Once inside the storage unit, police

of ficers found approximately fifty-one pounds of marijuana and
assorted air fresheners comonly used to mask the odor of

mar i j uana.

The foll ow ng day, the police arrived at Johnson’s
resi dence on Nebl ett Avenue in Louisville. Johnson gave the
officers witten consent to search the house. In the garage,
officers found a tub containing bags of marijuana, nunerous
pl astic storage bags, digital scales, and air fresheners. 1In
Johnson’ s bedroom they found a key to the pad | ock that secured
the rented storage unit on Cane Run Road along with a
substantial sum of noney.?!

Johnson was arrested and charged. He was indicted on
May 8, 2001, by a Jefferson County grand jury; he was tried in
Decenber 2002. Following its deliberations, the jury found
Johnson guilty of possession of drug paraphernalia, trafficking

in marijuana, and of being a persistent felony offender in the

! The officers also recovered a handgun and twel ve thousand dollars froma
resi dence fornerly shared by Johnson and his sister. Johnson was tried on
the charge of possession of a firearmby a convicted felon in a separate
pr oceedi ng.



second degree. He was sentenced to ten-years’ inprisonnent.
Thi s appeal foll owed.

Johnson asserts three allegations of error. First, he
contends that the trial court failed to instruct the jury
properly; second, he contends that the trial court failed to
suppress evidence recovered as a result of the illegal search of
his storage unit; and third, he contends that the trial court
erred by refusing to permt himto call a material wtness. W
are not persuaded by any of these contentions.

Johnson contends that he was entitled to an
instruction on the offense of crimnal facilitation and that the
trial court erred by refusing to give such an instruction. W
di sagree. Johnson describes his tendered instruction as an
instruction on a | esser-included of fense. However, crimna
facilitation is generally designated as a | esser-included
of fense to a charged offense only where the defendant is charged
Wi th being an acconplice to an offense -- not the principa

of fender. See Commonweal th v. Day, Ky., 983 S.W2d 505 (1999).

In Houston v. Commonweal th, Ky., 975 S.W2d 925 (1998), the

Kent ucky Supreme Court clearly indicated that crimna
facilitation is not a |lesser-included of fense where the
defendant is charged with trafficking in or possession of a

control |l ed substance.



Johnson testified on his ow behalf at trial. He
i ndi cat ed that Raushei k Grani son, an ol d acquai ntance, contacted
hi m by tel ephone in Decenber 2000. According to Johnson,
Grani son, a nusician, wanted to establish a working relationship
w th Johnson’s hone-based production studio. During this
t el ephone conversation, G anison also related to Johnson that
his relationship with his girlfriend had deteriorated and that,
therefore, G anison needed a place to store personal itens.
Johnson testified that he told Granison that he could use his
(Johnson’s) rented storage unit on Cane Run Road. Johnson net
Granison at the facility and provided himwi th a key and a
security code with which to access the storage unit. According
to Johnson, Gansion paid the rental fees for the storage unit
two nonths in advance. Johnson indicated that he continued to
talk with Granison frequently. Johnson testified that when the
two net face-to-face at a record-rel ease party, Johnson provided
Granison with the nane of a reliable narcotics supplier. 1In
light of this testinony, Johnson contends that the trial court
erred by refusing to instruct the jury on crimnal facilitation.

Wiile a trial judge has a duty to prepare and give
instructions on the whole | aw of the case, that duty does not
require himto instruct on a theory having no evidentiary

foundati on. Houston v. Commonweal th, Ky., 975 S.W2d 925

(1998). Even if accepted as true, the testinony as rel ated
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above woul d not support a crimnal conviction of any sort --
i ncluding facilitation.
Facilitation is defined by Kentucky Revised Statutes
(KRS) 506. 080, which provides in subsection (1) that:
A person is guilty of crimnal facilitation
when, acting with know edge that anot her
person is commtting or intends to conmt a
crinme, he engages in conduct which know ngly
provi des such person with neans or
opportunity for the conm ssion of the crine
and which in fact aids such person to conmt
the crine.
Thus, crimnal facilitation occurs when a defendant, having no

intent to pronote or conmt a crime hinself, provides the neans

or opportunity for another to do so. Conmonwealth v. Day, Ky.,

983 S. W2d 505 (1999).

In this case, the trial testinony did not support or
require a facilitation instruction. According to Johnson, he
had no reason to suspect that G anison planned to keep narijuana
in the rented storage unit when Johnson nade the space avail abl e
to him Nor did Johnson’s identification of a known narcotics
source on a separate occasion anmpunt to furnishing Ganison with
the neans of commtting a crime — even if Johnson had known
that Granison mght use it to conmt a crinme. There was sinply
no evidence to indicate that Johnson engaged in conduct that
knowi ngly provided Granison with the nmeans or opportunity for

the conm ssion of the crinme. Therefore, the trial court did not



err by refusing to charge the jury with respect to crimna
facilitation.?

Next, Johnson contends that the trial court erred by
failing to suppress the evidence seized as a result of the
illegal search (the dog-sniff) of his rented storage unit.
Fol l owi ng an evidentiary hearing, the trial court concluded that
the search did not violate either the provisions of the Fourth
Amendnent to the United States Constitution or of Section Ten of
t he Kentucky Constitution. The decision of the circuit court is
supported by substantial evidence and applicable | aw

Johnson acknow edges the legality of O ficer Cooner’s
presence on the conmercial storage facility prem ses when the
narcotics dog alerted to his individual storage unit. However,
Johnson argues that he maintained a “legitimte, reasonable
expectation of privacy not only in the rental unit itself, but
in the conmon areas of the facility as well.” Brief at 6. He
attenpts to distinguish the facts of this case fromthose in
whi ch courts have held that a dog sniff is not a “search” in the

constitutional context of the Fourth Anmendnent. See United

States v. Place, 462 U S. 696, 77 L.Ed.2d 110, 103 S. . 2637

(1983) .

In Place, the United States Suprene Court held that

exposing an individual’s luggage to a dog sniff in an airport

2 Johnson denied conplicity in the drug-related crimes and did not request an
instruction with respect to that offense.
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did not anmpbunt to a “search” under the Fourth Amendment. Id. at

462 U. S. 707. The Court’s hol ding appears to rest on two uni que
aspects of a canine investigation. First, while acknow edgi ng
that a person “possesses a protected privacy interest in the
contents of personal |uggage that is protected by the Fourth
Amendnent,” the Court noted that a “canine sniff” does not
require opening the luggage. 1d. Thus, the manner in which
information is obtained is nuch less intrusive than a typica
search. Second, the sniff discloses only the presence or
absence of narcotics, a contraband item “Thus, despite the

fact that the sniff tells the authorities sonmething about the

contents of the luggage, the information obtained is Iimted.

Id. The Court concluded as foll ows:
In these respects, the canine sniff is su
generis. W are aware of no other
i nvestigative procedure that is so limted
both in the manner in which the information
is obtained and in the content of the
i nformati on reveal ed by the procedure.
Therefore, we conclude that the particular
course of investigation that the agents
i ntended to pursue here — exposure of
respondent’ s | uggage, which was |located in a
public place, to a trained canine — did not
constitute a “search” within the nmeani ng of
t he Fourth Amendnent.

Johnson i gnores these unique features of a canine-
i nduced investigation and instead directs his argunment to an

anal ysis of the nature of the area investigated. He argues that



the comrercial storage facility at issue here is nore akin to a
residence than to a public space and that, therefore, by
anal ogy, the area i mediately surroundi ng the individual rental
units should be treated as if it were the curtilage of a hone.
As we are not persuaded by the anal ogy, we disagree with
Johnson’ s argunment that his privacy interests in the contraband
stored in the unit were worthy of Fourth Amendment protection.

Johnson’ s individual storage unit was | ocated anong
nunmerous others at the Cane Run Road facility. The facility was
open to the public for business, and the areas in front of the
units were at least sem-public in nature. Oficer Cooner
brought the narcotics dog onto the prem ses with the consent of
t he manager of the storage facility. The dog was permtted
merely to wal k outside between the rows of individual units and
to sniff the air for contraband. The dog s response at
Johnson’s rented unit was conpletely unintrusive, alerting
Cooner alone that narcotics were likely present. Therefore, it
interfered with no legitimte expectation of privacy.

We al so disagree with Johnson’s contention that the
rented storage unit is anal ogous to a private hone (and its
curtilage). He bases this argunent on the reasoning of the

Suprene Court in Kyllo v. United States, 533 U S. 27, 150

L. Ed.2d 94, 121 S.Ct. 2038 (2001). In Kyllo, the Court took

speci al notice of the hei ghtened expectation of privacy involved
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inthe interior of a private hone and the area i medi ately
adjacent to it. In the context of this heightened expectation
of privacy, the Court concluded that the use of highly

sophi sticated police technology (thermal inmaging) to detect
relative heat throughout various areas of the hone did
constitute a “search” of the prem ses.

In this case, the trial court did not err by
concluding that the area surrounding a rented storage unit at a
comercial storage facility does not equate with sanctity of a
home for purposes of Fourth Anendnent anal ysis. Consequently,
the trial court did not err by refusing to grant Johnson’s
notion to suppress.

Finally, Johnson contends that the trial court erred
by excluding the testinony of Raushei k Granison. W disagree.
In a pre-trial notion filed by Johnson, the defense sought
assurance fromthe trial court that G ani son, who was under
subpoena, would be permtted to take the stand.

The Commonweal th argued that the w tness shoul d be
barred fromtaking the stand since G anison’s attorney reported
to the court and to the Commonweal th that G ani son had been
advised to assert his Fifth Amendnent privilege with respect to
any matter pertaining to Johnson’s case. The Commonwealth cited
bl ack-letter | aw holding that “neither the prosecution nor the

defense may call a witness knowing that the witness will assert
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his Fifth Arendnment privil ege against self-incrimnation.”

Clayton v. Commonweal th, Ky., 786 S.W2d 866, 868 (1990).

The trial court tentatively denied the defense’s
notion while assuring Johnson that he woul d be given an
opportunity to nmake an additional offer of proof. Johnson
agreed that he would re-visit the issue during the course of
trial by presenting Ganison’s proposed testinony by way of
avowal .

Johnson contends that the exclusion of Ganison’s
testinmony constitutes reversible error. G ting Conbs v.

Commonweal th, 74 S.W3d 738 (2002), he argues that the tria

court erred by failing to anticipate that G ani son woul d assert
the privilege against self-incrimnation selectively rather than
t hroughout the entire course of his testinony. Johnson
intimates in his brief that G anison woul d not have asserted the
privilege throughout the entirety of his testinony, electing
instead to answer at |east sone of the substantive questions.
According to Johnson, the trial court’s failure to weigh this
possibility rendered erroneous the exclusion of all of
Granison’s testinony and resulted in a fundanmentally unfair
trial.

In Conbs, the court reiterated that a defendant’s
Si xth Amendnent right to “have conpul sory process for obtaining

witnesses in his favor” is not absolute “does not transcend the
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adversarial systeni; it re-affirned that defense w tnesses nust

be subject to the prosecution’s cross-examnation. |d. at 743.
However, the court also noted as foll ows:

[ T]he federal courts have recogni zed the

necessity of accommodating valid assertions

of privilege by defense w tnesses, and have

found the ‘drastic renmedy’ of precluding

testinmony appropriate only where a witness’'s

i nvocation of the privilege frustrates

cross-exam nation on issues material to the

W tness’ s testinony.

Id. at 744. Consequently, the trial court’s discretion to
exclude a witness's testinony is highly limted. Where the
prosecution’s cross-exam nation as to material issues raised
during direct-exam nation could be curtailed or frustrated
because a witness asserts a valid claimof privilege, a tria
court may legitimtely exclude such testinony.

In Conbs, resolution of the issue of contested
opportunity to cross-exam ne versus assertion of privilege by a
W t ness depended upon a consideration of a prelimnary inquiry
(“a dry run”) by the defense into the proposed testinony outside
the presence of the jury. 1d. As the Kentucky Suprenme Court
obser ved:

O course, the purpose of the “dry run” of

WIllians’s testinony was to preview the

guestions and responses and to allow the

trial court to determ ne whether it could

acconmodate WIllians’s valid assertions of

privilege without inpairing the
Commonweal th’s ability to test the
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trut hful ness of the testinony through cross-
exam nation. A “dry run” also allows

meani ngf ul appellate review by creating a
record of the questions that the wtness
will answer as well as those questions as to
whi ch the witness intends to i nvoke her
privilege against self-incrimnation. . . .
Wil e a defendant’s Sixth Amendnent right t
conpul sory process nust yield to legitimte
demands of the adversarial process, a

Wi tness should not be precluded from
testifying based on specul ati on about

whet her he or she would invoke a privil ege.

Id. at 745.

In this case, the trial court had expressly provided
the defense with an opportunity to preview G anison’ s testinony.
However, the defense nmade no attenpt at a “dry run” of that
testinmony. On the other hand, the Comonweal th represented to
the court that Ganison’s attorney had advised himto rely
entirely upon on his Fifth Amendnent privilege and not to offer
substantive testinony of any kind. The defense never
contradicted this representation. Even now, it offers only
vague specul ati on concerni ng what Granison’s testinony m ght
have been at trial. Wthout a neaningful offer of proof, we
cannot conduct a nore thorough review at this juncture and are
whol | y reduced to specul ati on. Consequently, we nust concl ude
that the trial court did not err in its evidentiary ruling

precluding Ganison’s testinony. W also disagree with

Johnson’s contention that the trial court was required to
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instruct the jury regarding the inability of the defense to cal
G anison to the w tness stand.

The judgnent of the Jefferson Crcuit Court is
af firmed.
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