RENDERED:  Sept enber 19, 2003; 10:00 a.m
NOT TO BE PUBLI SHED

Conmmomuealth Of Kentucky

@Conurt of Appeals

NO. 2003- CA-000067- MR

CRAI G ALAN YORK APPELLANT

APPEAL FROM JEFFERSON Cl RCU T COURT
V. HONORABLE GEOFFREY P. MORRI'S, JUDGE
ACTI ON NO. 95- CR-002427

COMVONVEALTH OF KENTUCKY APPELLEE

CPI NI ON
AFFI RM NG

k% k% *x*k ** %%

BEFORE: DYCHE, JOHNSON AND PAI SLEY, JUDGES.

PAI SLEY, JUDGE. This is an appeal from an order entered by
the Jefferson Circuit Court denying appellant’s notion for
CR 60.02 relief. Appellant Craig Al an York contends that
the trial court erred by failing to provide findings of fact
and conclusions of |aw to support the denial of his notion,
and by inposing a sentence which exceeds the | ength

perm tted by KRS 532.110(1)(c) and KRS 532.080(6)(b). We

affirm



On Septenber 15, 1995, York physically assaulted
his ex-girlfriend, attenpted to set her house on fire,
destroyed the adjacent | andscaping, and seriously damaged
her car. On April 16, 1996, York pleaded guilty to third
degree arson, third degree burglary, first degree crimna
m schief, and fourth degree assault. He was sentenced to
consecutive terns of five years each on the three felony
charges, as well as a concurrent term of twelve nonths on
the assault charge, for a total of fifteen years. However,
the court ordered York to be placed on probation for a
period of five years. Unfortunately, York was arrested
ei ght nonths | ater for possession of cocaine and third
degree crimnal trespass. Hi s probation was revoked and he
was ordered to serve his fifteen-year sentence.

Sone six years later, while he was still
i ncarcerated, York filed a notion seeking CR 60.02 relief.
York asserted that his aggregate sentence of fifteen years
exceeded the maxi num aut horized limt under KRS 532.080.
York al so requested the trial court to nmake conpl ete
findings of fact and conclusions of |law in accordance wth
CR 52.01. The court denied the CR 60.02 notion w thout
speci fying the grounds for its decision, and York was
subsequent|ly paroled from prison.

As a prelimnary matter, we note that even though

York entered a guilty plea, he could have filed a direct



appeal challenging the court’s jurisdictional authority to
i npose the sentence bel ow, as issues concerning subject

matter jurisdiction may not be waived. See Gaither v.

Commonweal th, Ky., 963 S.W2d 621, 622 (1997). However,

appellant did not file such an appeal, and he is clearly
outside of the one-year limtations period applicable to
notions for relief filed pursuant to CR 60.02(a), (b) or

(c). Moreover, appellant has provided no expl anation on
appeal as to why he waited nore than six years fromthe date
of his sentencing before filing his notion for CR 60.02
relief.

In any event, it is clear that appellant is not

entitled to relief as to his claimthat the trial court
erred by failing to set out specific findings and
concl usi ons when denying his notion for CR 60.02 relief.
I ndeed, CR 52.01 specifically provides that “[f]indings of
fact and conclusions of |aw are unnecessary on deci sions of
noti ons under Rules 12 or 56 or any other notion except as
provided in Rule 41.02.” As the denial of CR 60.02 relief
does not fall within the category of those decisions which
require the entry of witten findings and concl usions, the
trial court did not err by failing to nake such an entry.

Further, there is no nerit to appellant’s
contention that the trial court erred by inposing
consecutive sentences which totaled fifteen years, even

t hough he asserts that he shoul d have received a naxi num



sentence of ten (10) years. KRS 532.110(1) states in
pertinent part:

When nmul tipl e sentences of inprisonnment
are i nposed on a defendant for nore than
one (1) crime, including a crine for

whi ch a previous sentence of probation
or conditional discharge has been
revoked, the nmultiple sentences shal

run concurrently or consecutively as the
court shall determne at the tinme of
sent ence.

Limtations on the court’s discretion are inposed by KRS
532.110(1)(c), which provides in part that “[t]he aggregate
of consecutive indeterm nate ternms shall not exceed in
maxi mum | ength the | ongest extended term which would be

aut hori zed by KRS 532.080 for the highest class crine for
whi ch any of the sentences is inposed.” The underlying
policy is that “a nultiple offender should be punished at
the sane | evel of severity as a persistent felony

offender . . . . The statute benefits the offender by
shiel ding himor her froman endl ess accunul ati on of

consecutive sentences.” Mers v. Commonweal th, Ky., 42

S.W3d 594, 597 (2001). As stated in Conmonwealth v.

Durham Ky., 908 S.W2d 119, 121 (1995),

KRS 532.110(1) requires that KRS
532. 080 be used to establish the maxi mum
aggregate sentence for a person
convicted of multiple offenses, wthout
regard to whether the penalties for
t hose of fenses have been enhanced. Wen
KRS 532.080 is applied to determ ne the
maxi mum aggr egat e penalty, as opposed to
bei ng used to enhance a penalty, the
appropriate reference in a case where
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the underlying felonies are Class Dor C
felonies is subsection (6)(b)

KRS 532.080(6)(b) in turn provides:

If the offense for which he presently
stands convicted is a Cass Cor Cass D
felony, a persistent felony offender in
the first degree shall be sentenced to
an indetermnate term of inprisonnent,

t he maxi mum of which shall not be |ess
than ten (10) years nor nore than twenty
(20) years. (Enphasis added.)

Third degree arson, third degree burglary, and
first degree crimnal mschief are all classified as Oass D
felonies. See KRS 513.040, 511.040 and 512.020. The
| ongest enhanced term aut hori zed by KRS 532.080(6)(b) for a
Class Dfelony is twenty years. As it follows that the
maxi mum aggregate | ength of the consecutive terns to which
York coul d have been sentenced under KRS 532.110(1)(c) was
twenty years, the fifteen-year sentence inposed by the tria
court fell well wthin the statutory limt.

Sinply put, there is no nerit to York’s specific
claimthat his aggregate sentence of fifteen years exceeded
the statutorily-authorized maxi num sentence by five years.
Al t hough York stated in his original CR 60.02 notion that at
the time of his sentencing there was a ten-year statutory
limt on his sentence, and that such limt was subsequently
rai sed by 1998 anendnents to the current maxi num of ten to
twenty years, a conparison of KRS 532.080 and KRS 532.110
shows that there have been no changes in the rel evant
statutory | anguage between the date of the crimes and the

present.



The court’s order is affirned.
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