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BEFORE: KNOPF, TACKETT AND TAYLOR, JUDGES.

TAYLOR, JUDGE: Roy D. Burns brings this pro se appeal fromthe
Decenber 6, 2002 orders of the Laurel GCrcuit Court. W affirm
in part and reverse and remand in part.

On Decenber 17, 1999, appellant, Roy D. Burns, was
indicted by a Laurel County Grand Jury of three (3) counts of
trafficking in nmethanphetam ne and being a persistent felony
of fender in the first degree. (Indictnment No. 1999-CR-00219).

The indictnent resulted from appel |l ant havi ng sold



net hanphet am ne to a confidential informant on three different
occasions. On January 3, 2000, while out on bond, appellant was
arrested and charged with nunmerous offenses. As a result, the
Laurel County Gand Jury issued |Indictment No. 2000- CR- 00051,
chargi ng appellant with possession of a firearmby a convicted
felon, driving under the influence (3¢ offense), driving on a
suspended |icense, displaying an altered registration plate and
with being a persistent felony offender in the first degree.

On May 3, 2000, appellant pled guilty, under
I ndi ctment No. 1999-CR-00219, to one count of trafficking in
met hanphet am ne and to being a persistent felony offender in the
first degree. The Conmonweal th agreed to dism ss the renaining
counts and recommended that appellant be sentenced to ten (10)
years on each of the two counts, to run concurrently with one
anot her, but consecutively with any sentence received under
I ndi ct mrent No. 2000- CR-00051. Appellant accepted the
Comonweal th’s offer and al so pled guilty under |Indictnment No.
2000- CR- 0051 to possession of a firearmby a convicted fel on.
The remai ni ng charges were di sm ssed and appel | ant was sent enced
to two years inprisonnent. The two-year sentence was to run
consecutively with the sentence inposed under |ndictnment No.
1999- CR- 00219, for a total sentence of (12) twelve years

i mpri sonment.



On May 17, 2000, appellant filed a “Mdtion To Conti nue
Sentencing.” Although appellant had al ready accepted the plea
agreenent, he filed a notion requesting | eave to withdraw his
plea of guilty and/or to set aside the plea as to the persistent
fel ony of fender charge. The circuit court denied appellant’s
notion. On June 26, 2000, appellant was sentenced pursuant to
t he pl ea agreenent.

Appel lant filed a direct appeal, and in an opinion
rendered Cctober 5, 2001, this Court affirmed the conviction in
Appeal No. 2000- CA-001747-MR. The Kentucky Suprene Court
subsequent |y deni ed appellant’s notion for discretionary review.
Thereafter, appellant filed a pro se notion in the circuit court
pursuant to Ky. R CGim P. (RCr) 11.42. By order entered on
Decenber 6, 2002, the notion was denied wi thout a hearing. This
appeal follows.?

Appel I ant contends that his trial counsel was
i neffective during the plea bargai ning process. He further
contends the circuit court erred by participating in the plea
process and by denying his RCr 11.42 notion w thout an
evi denti ary heari ng.

When a circuit court has denied a notion pursuant to

RCr 11.42 without a hearing, our reviewis focused upon whet her

"Appel | ant proceeds pro se in this appeal and accordingly has filed a pro se
brief. W have attenpted to interpret and articulate his argunents as
clearly as possible.



“there is a material issue of fact that cannot be concl usively
resolved, i.e., conclusively proved or disproved, by an

exam nation of the record.” Fraser v. Commonweal th, Ky., 59

S.W3d 448, 452 (2001). |If there are material issues of fact
t hat cannot be conclusively resolved by an exam nati on of the
record, the circuit court nmust grant appellant a hearing on his
not i on.

Wth this general rule in mnd, the Court will turn to
appel lant’ s specific contentions regarding ineffective
assi stance of counsel. Wen reviewing a challenge to entry of a
guilty plea, based upon ineffective assistance of counsel, this

Court relies upon the two-part test enunciated in Strickland v.

Washi ngton, 466 U.S. 668, 104 S. C. 2052, 80 L.Ed. 2d 674

(1984); Sparks v. Commonweal th, Ky. App., 721 S.W2d 726 (1986).

The first part of the test determ nes whether “counsel nade
errors so serious that counsel’s performance fell outside the

w de range of professionally conpetent assistance.” |d. at 727-
28. The second part of the test, often referred to as the
“prejudice” requirenment, determ nes whether “the deficient
performance so seriously affected the outconme of the plea
process that, but for the errors of counsel, there is a
reasonabl e probability that the defendant woul d not have pl eaded
guilty, but would have insisted on going to trial.” 1d. at 728

(internal citations omtted).



Specifically, appellant contends his counsel was
ineffective for msinformng himas to his maxi num possi bl e
sentence and parole eligibility. Appellant asserts that his
counsel mstakenly told himthat if he proceeded to trial he
could receive a thirty-year (30) sentence with parole
eligibility after serving ten (10) years. Appellant alleges
t hat counsel further advised that if he pled guilty he would
receive a twelve (12) year sentence and becone parole eligible
in twenty-eight (28) nonths. Appellant conplains that he wll
not be eligible for parole until he has served ten (10) of the
twel ve (12) years. Appellant contends that if he had been
properly infornmed, he would not have pled guilty, but instead
woul d have insisted upon going to trial.

The record does not refute appellant’s allegations that
counsel m sinformed himregarding his nmaxi num sentence or parole
eligibility. Furthernore, we are persuaded by Sparks v.
Sowders, 852 F.2d 882 (6'" Gir. 1988), that gross misadvice
regarding parole eligibility can constitute ineffective
assi stance of counsel. Thus, we conclude appellant’s
all egations are sufficient to raise issues of his counsel’s
conpetency and to question whether he would have pled guilty if
not for the errors of his counsel. W further conclude that

appellant is entitled to an evidentiary hearing on his



i neffective assistance of counsel claimas it relates to his
maxi mum sentence and parole eligibility.

Appel I ant next contends that trial counsel failed to
properly chall enge the use of prior felony convictions to
enhance his sentence. Appellant argues that the sane prior
fel onies cannot be utilized to establish an el enent of
possession of a firearmby a convicted felon and al so be
utilized to establish his status as a persistent felon of fender
(PFO in the first degree. However, the Suprene Court of

Kent ucky di sagrees and so held in Dale v. Commonweal th, Ky., 715

S.W2d 227 (1986). The Court observed that when two prior
felony convictions were utilized to establish an el enent of
possessi on of handgun by a convicted felon, use of the sane two
fel onies was not precluded for enhancenent of the substantive
offense. 1d. In the case sub juduce, just as in Dale, “[t]he
prior convictions were never utilized, in any nmanner, in the
proof of the substantive offense of [possession of
met hanphetam ne]” |d. at 227. Therefore, based upon the Court’s
holding in Dale, appellant’s contention is m splaced.

Appel I ant al so contends that his counsel was
ineffective for failing to investigate the recantation of the

confidential informant. The Strickland two-part test nust al so

be applied to this challenge against appellant’s guilty pl ea.

Hill v. Lockhart, 474 U S 52, 106 S. . 366, 80 L. Ed. 2d 203




(1985), citing Strickland, 466 U S. 668. Again, under the first

part of the test, our inquiry |ooks to whether counsel’s
performance was deficient. The performance inquiry nmust focus
upon whet her counsel’s assistance was reasonabl e given the
circunstances of the particular case. Furthernore, “[t]hese
standards require no special anplification in order to define
counsel’s duty to investigate. . . .[and] strategic choices nade
after thorough investigation of |aw and facts relevant to

pl ausi bl e options are virtually unchal | engeabl e; and strategic
choi ces made after |ess than conplete investigation are
reasonabl e precisely to the extent that reasonabl e professiona

j udgnments support the limtations on investigation.” Strickland

v. Washington, 466 U S. at 690-691; see also Wggins v. Smth,

539 U.S. , 123 S Ct., 156 L. Ed. 2d 471 (2003).

In the case sub judice, reasonabl e judgnent would
support limting the investigation of the confidentia
informant’s recantation. |In appellant’s direct appeal, this
Court observed as foll ows:

The recantation was suspicious. It was
given, not the police or to the prosecutor
but to Burns’s counsel, at his office, where
two of Burns's friends or relatives had
escorted the informant. It was
contradicted, furthernore, the prosecutor
advi sed the court, not only by the
informant’s prior statenents but al so by the
statement of the officer who had arranged

t he buys and who had wi tnessed the infornant
enter Burns’s hone. As noted above, there



had apparently been other conplaints that

Burns or his relatives had attenpted to

mani pul ate sone of the potential w tnesses.
Therefore, this Court is of the opinion that any failure on the
part of appellant’s trial counsel to investigate the recantation
of the confidential informant was not deficient performance in

this instance.

The second part of the Strickland test, the

‘“prejudice’ requirenment, focuses upon whether counsel’s

i neffective performance affected the outcone of the plea
process. Wen an appellant alleges his counsel failed to

i nvestigate, the proper analysis under the “prejudice”

requi renent will depend upon whether the investigation “would
have | ed counsel to change his recommendation as to the plea.”

Hll v. Lockhart, 474 U S. 52, 60. This Court is of the opinion

t hat appellant suffered no prejudice in this instance because
t he circunmstances surrounding the recantati on were suspi ci ous
and thus woul d not have | ed counsel to change his recommendati on
regarding the plea. Therefore, as appellant’s allegation can be
refuted by the record, a hearing on this issue is not required.
Appel l ant’ s next contention is that the circuit court
erred by participating in the plea process. Specifically, he
asserts that the court instructed the Commonweal th not to accept
a plea agreenent after a certain date and that this restriction

prevented himfrom adequately considering the offer made by the

- 8-



Commonweal th. In Kentucky, the law is clear that an appell ant
cannot raise issues in an RCr 11.42 notion that were rai sed on

direct appeal. WIson v. Commonweal th, Ky., 975 S.W2d 901

(1998). In this instance, appellant raised this issue on
direct appeal and this Court observed as foll ows:

In these circunstances, the trial court did

not abuse its discretion by using that

authority to tell Burns, in effect, that if

he truly wished to contest his guilt he

woul d have an opportunity to do so, but that

he woul d not be permtted to prolong the

proceedi ngs nerely in hopes of westing a

nore favorable plea bargain fromthe

Commonweal th. That this is in fact what

Burns was attenpting to do is strongly

indicated by his guilty plea, wherein he

acknow edged his guilt, and by the nearly

two weeks that passed before he even

expressed any doubt concerning the plea.

Therefore, as appellant previously raised this issue on direct
appeal, he is prevented fromnow bringing it pursuant to an RCr
11. 42 noti on.

Appel lant’s final contention is that the circuit court
erred by denying his RCr 11.42 notion wthout an evidentiary
hearing. This Court is of the opinion that appellant is
entitled to an evidentiary hearing on his ineffective assistance
of counsel claimas it relates to the issues of maxi num sentence
and parole eligibility. Appellant’s other contentions are

refuted by the record or were addressed on direct appeal and

therefore are not proper pursuant to an RCr 11.42 notion.



For the foregoing reasons, the Decenber 6, 2002 orders
of the Laurel GCrcuit Court are affirmed in part and reversed in
part and this cause is remanded for further proceedi ngs

consi stent with this opinion.

ALL CONCUR.
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