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KNOPF, JUDGE: Donald Sid Boone appeals froma judgnent of
conviction confirmng a jury verdict finding himguilty of
first-degree sexual abuse. He argues that the trial court erred
by failing to grant a mstrial after a police officer comented
on his invocation of his right to remain silent. Boone also
contends that the trial court erred by failing to grant his
notions for a directed verdict and for probation of his

sentence. Finding no error, we affirm



On July 20, 2001, a Mason County Grand Jury returned
an i ndi ctnment chargi ng Boone with one count of first-degree
sexual abuse.! Subsequently, the grand jury returned another
i ndi ctment chargi ng Boone with three counts of second-degree

3 and one count

sexual abuse,? two counts of second-degree sodony,
each of first-degree sodony,* and criminal attenpt to conmit
second- degree sodomy.®> One of the second-degree sodony charges
was dismssed prior to trial. Following atrial, the jury
acquitted Boone on the first-degree sodony charge, but found him
guilty of one count of first-degree sexual abuse. The jury was
unable to reach a verdict on the remaining charges and the tria
court granted a mistrial on those counts. The jury fixed
Boone’ s sentence at five years’ inprisonnent, which the tria
court inposed. Boone now appeals.

The charges in this case were brought after J.H , then
twel ve years ol d, accused Boone of having sexual contact wth
hi m and sodom zing him Boone net J.H’'s famly during the

sumrer of 2000 when Boone was assigned to provide transportation

to a Cncinnati hospital for J.H's sister. Boone devel oped a

! KRS 510. 110.
2 KRS 510. 120.
8 KRS 510. 080.
* KRS 510. 070.

> KRS 506. 010.



friendship with J.H, inviting J.H to cone to church with him
At first, Boone picked up J.H on Sundays and took himto church
and then to eat. Subsequently, they began spending nore tine
together. Eventually, J.H began to spend Saturday nights at
Boone’ s house, where Boone |lived with his parents. On severa

of these overnight visits, J.H slept wth Boone in Boone' s bed.

Their rel ationship ended abruptly in early 2001, when
J.H reported that Boone had fondled his genitals and sodom zed
hi m on several occasions. Followng this report, Detective
Sher man Royce of the Kentucky State Police interviewed Boone
about J.H ’s accusations. Boone strongly denied the sodony
charges. However, according to Detective Royce, Boone admtted
that he had touched J.H ’'s penis once because he was “curious”.
Boone denies having said this, but admts that he once
accidentally touched J.H 's crotch, although J.H was clothed at
the tine.

At trial, Detective Royce related his account of this
interview. Detective Royce al so nentioned that Boone declined
to allowthis interview to be tape-recorded. Boone’'s counse
i mredi ately objected, arguing that Detective Royce’'s reference
anounted to an i nproper comment on Boone’'s right to remain
silent. The trial court agreed, sustaining the objection and
adnmoni shing the jury to disregard the statenent about Boone

declining to put his statement on tape. |In this appeal however,



Boone argues that the trial court should have granted a mstria
sua sponte.

We disagree. The trial court adnonished the jury on
that i ssue and defense counsel sought no further relief. The
failure to nove for a mstrial follow ng an objection and
adnoni tion indicates satisfactory relief.® Stated otherwise, if
Boone felt that the adnonition was inadequate, it was i ncunbent
on himto nove the trial court for a further adnmonition or to
move for a mistrial.’ Consequently, this issue is not preserved
for review.

Furthernore, we find no pal pable error fromthe tria
court’'s failure to grant a mistrial.® A jury is presumed to
foll ow an adnonition to disregard evidence, and the adnonition
thus cures any error.® There are only two circunstances in which
the presunptive efficacy of an adnonition falters: (1) when
there is an overwhel m ng probability that the jury will be
unable to follow the court's adnonition and there is a strong
I'i keli hood that the effect of the inadm ssible evidence would be

devastating to the defendant; or (2) when the question was asked

Derossett v. Conmonwealth, Ky., 867 S.W2d 195, 197 (1993).

Lewis v. Charolais Corp., Ky. App., 19 S.W3d 671, 676 (1999).

8 See ROr 10. 26.

®MIls v. Commonweal th, Ky., 996 S.W2d 473, 485 (1999).




wi thout a factual basis and was "inflammatory” or "highly

prej udi cial .”1°

Nei t her exception applies here.

Boone primarily argues that the trial court erred by
failing to grant a directed verdict on the charge of first-
degree sexual abuse. As Boone correctly notes, the Commonweal th
bears the burden of proving each el enent of the charged offense

! On a nmotion for directed verdict,

beyond a reasonabl e doubt.?
the trial court must draw all reasonable inferences fromthe
evidence in favor of the Commonwealth.'?> Only if it would be
clearly unreasonable for a jury to find guilt can an appellate
court disturb a jury's guilty verdict.®

KRS 510. 110 provides that a person is guilty of first-
degree sexual abuse when: (a) he subjects another person to
sexual contact by forcible conmpul sion; or (b) he subjects
anot her person to sexual contact who is incapable of consent
because he is physically hel pless, I ess than twelve years old,
or nentally handi capped. KRS 510.010(7) defines "“sexua
contact” to nean “any touching of the sexual or other intimte

parts of a person done for the purpose of gratifying the sexua

desire of either party[.]”

10 Johnson v. Commonweal th, Ky., 105 S.W3d 430, 441 (2003).

1 KRS 500. 070.

12

Commonweal th v. Benham Ky., 816 S.W2d 186 (1991).

131d. at 187.



Boone first argues that the Commonwealth failed to
prove that any touching which occurred was for the purpose of
sexual gratification. He relies heavily on his own testinony in
whi ch he admtted that he brushed his hand against J.H s crotch
once, but only inadvertently. However, J.H gave a
substantially different account of these events, and Detective
Royce testified that Boone admtted that the contact was
intentional. Although the evidence on this point was
conflicting, there clearly was sufficient evidence for the jury
to conclude that the contact was for the purpose of sexua
gratification.

Boone next argues that the Commonwealth failed to
prove that J.H was physically hel pl ess when any sexual contact
occurred. The Commonweal th did not argue that Boone subjected
J.H to sexual contact by forcible conpulsion. Furthernore,

J.H was not nmentally incapacitated, and J.H was not “less than
twel ve years old” — he was twelve years old at the tine of the
al l eged offense. Thus, the Conmmonwealth was required to prove
that J.H was incapable of giving consent because he was

physi cal Iy hel pl ess.

KRS 510. 010(6) defines "physically hel pl ess" to nean
“that a person is unconscious or for any other reason is
physi cal ly unable to comruni cate unwillingness to an act.” The

statute goes on to add that [ p] hysical ly hel pl ess’ al so



i ncl udes a person who has been rendered unconsci ous or for any
ot her reason is physically unable to communi cate an
unwi | i ngness to an act as a result of the influence of a
controll ed substance or | egend drug[.]” The comentary to this
statute notes that this definition “would include the situation
where a person is in a deep sleep as a result of barbiturates,
unconsci ous because of excessive al cohol consunption, or a total
paral ytic.”

Boone points out that J.H was not restrained,

i ncapaci tated, intoxicated, or drugged at the tine of the

al l eged contact. Rather, during the incident in question, J.H
was nerely sleeping, and J.H testified that he woke up when the
contact began.!® Consequently, Boone contends that J.H was not
“physically hel pless” within the nmeaning of the statute. The
Conmmonweal th responds that a normally sl eeping person is

“unconsci ous” and therefore incapable of giving consent to

sexual contact.

14 See al so Johnson v. Commonweal th, Ky., 864 S.W2d 266 (1993) (victim
unconsci ous due to al cohol consunption).

5 At trial, J.H testified that Boone sonetines gave him “vitanmn
pills”, and after taking those pills he felt drowsy. The Commobnweal t h
suggests that these pills were sone kind of sedative. However, there
was no evidence concerning the nature of these pills. Furthernore,

t he Cormonweal th concedes that the trial court’s instruction to the
jury defining the term“physically hel pless” did not include the
latter portion of the definition.



We find no Kentucky cases which directly address this
guestion. Furthernore, we note that sone conparabl e statutes
fromother states expressly include a sleeping victimin their

"16  The om ssion from

definition of “physically hel pless.
Kentucky’s version of the definition m ght suggest a | egislative
intention to exclude a victimwho is normally sleeping fromthe
definition of physically helpless.

However, a number of statutes fromdifferent states
al so do not include sleep as part of the definition of
“physically hel pless.” Neverthel ess, those jurisdictions have
consi stently concluded that the statutory definition of
“physically hel pless” is broadly worded to enconpass a person
who is sleeping, since such a person is tenporarily unconscious
or is otherwi se physically unable to conmmunicate unw | |ingness

to act.?’

We find the reasoning in these cases to be persuasive.
The definition of “physically helpless” is primarily
concerned with the victims physical inability to flee or to

consent to sexual contact. Although sleep may not always be a

6 See, e.g., Colo. Rev. Stat. § 18-3-401(3); Mch. Conp. Laws §
750.520a(k); Fla. Stat. 8 794.011(1)(e); R 1. Gen. Laws § 11-37-1(6);
Tenn. Code Ann. § 39-13-501(5).

17 See State v. Stevens, 311 Mont. 52, 53 P.3d 356, 361-63 (2002);
People v. Copp, 169 Msc. 2d 757, 758-59, 648 N. Y.S.2d 492 (N.Y. Cty
Ct., 1996); State v. Rush, 278 N.J. Super. 44, 650 A 2d 373, 374-75
(N.J. Super. C. App. Div., 1994); Wodward v. Conmonweal th, 12 Va.
App. 118, 402 S.E. 2d 244, 245-46 (1991); State v. Puapuaga, 54 Wash.
App. 857, 776 P.2d 170 (1989); and State v. Morman, 320 N.C. 387, 358
S. E. 2d 502 (1987).




fully unconscious condition, “[i]t is axiomatic that sleep is
the antithesis of awareness. It is that periodic state of rest
i n which consciousness is suspended. Wether induced by drug,
or achieved by normal processes, being in the state of sleep

"18 G ven the

renders one unabl e of making a consci ous choi ce.
evidence in the present case, the jury could reasonably find
that J.H was asleep at the tine the sexual contact began and
t herefore incapable of giving any consent to it. Therefore, the
trial court did not err in denying Boone’'s notion for a directed
verdi ct on the charge of first-degree sexual abuse.

Lastly, Boone argues that the trial court abused its
di scretion when it refused to probate his sentence. Prior to
final sentencing, a sexual offender risk assessnent report was
prepared. The report concluded that Boone was anenable to
sexual offender treatnent, that he did not pose a high risk of
of fendi ng again, and that he did not appear to pose an i mredi ate
threat to public safety. Boone asserted that he woul d probably
have to serve out his sentence if he were incarcerated, due to
the length of time it would take to enroll in and then conplete
t he two-year program Boone al so pointed out that he had never

bef ore been convicted of a crime other than a few mnor traffic

vi ol ati ons, he had been honorably discharged fromthe mlitary

8 people v. Copp, 648 N.Y.S.2d at 493.




and has a good record of conmunity service, and that 190 people
fromthe community had vouched for his good character. Boone
also noted that he still lives wth his aged parents and they
rely on himfor many househol d tasks. Lastly, Boone contended
that the jury verdict was inconsistent — an acquittal on the
nost serious and specific felony and a conviction on the |east
serious and nost general felony. Under the circunstances, Boone
asserted that he was a good candi date for probation.

The trial court noted all of these factors, but
nonet hel ess deni ed Boone’s request for probation. Based on
several comments by the trial judge during the sentencing
heari ng, Boone asserts that the trial court erroneously
concluded that it |acked discretion to grant probation. W
di sagree. O course, a trial court has substantial discretion
to grant probation based on the statutory criteria set out in
KRS 533.010(2).'° Wien the trial judge's statenments are
considered in context, it is clear that the trial court did not

i nproperly circumscribe its discretion regarding probation. 2°

9 Turner v. Commonweal th, Ky., 914 S.W2d 343, 347-48 (1996).

20 Near the concl usion of sentencing hearing, the court stated:
| amgoing to say to you, however, that as
difficult as | find it, | don’t think | have any
choice but to rely on what the jury decided
because it is in fact their province to do that,
and that has been a part of the system of
government in the United States since day one,
and in England years before that. | feel I|ike
that the offense with which you were charged and

10



The trial court obviously struggled with the question of
probation, but ultimately found that granting probation to Boone
woul d unduly depreciate the seriousness of the crine of which he
had been convicted.?' This conclusion was supported by
substanti al evidence and did not constitute an abuse of
di scretion.

Accordingly, the judgnment of conviction by the Mason

Circuit Court is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Ri chard Hof f man Gregory D. Stunbo
Assi stant Appel | ate Advocate Attorney General of Kentucky
Department of Public Advocacy
Frankfort, Kentucky Samuel J. Floyd, Jr.

Assi stant Attorney Ceneral
Frankfort, Kentucky

now have been found guilty is so serious that |

cannot — in spite of the fact that | m ght want
to, | cannot send the nessage to this community
that it is in any way acceptable to nolest a
child, and therefore I — | cannot probate you at
this tine, all right. | wish it could be
otherwise. | don't think | can do ny job

properly and grant probation
Transcript of Sentencing, January 3, 2003, pp. 26-27.

21 See KRS 533.010(2)(¢).
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