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BEFORE: BAKER, GUI DUG.I AND PAI SLEY, JUDGES.

GUI DUGE.lI, JUDGE. Frances E. Golubic has petitioned this Court
for review of the Decenber 11, 2002, opinion of the Wrkers’
Conpensati on Board, which affirnmed in part, reversed in part and
remanded the July 31, 2002, opinion, order and award of the

Adm ni strative Law Judge. W affirm

In Western Baptist Hospital v. Kelly, Ky., 827 S.W2d

685 (1992), the Suprene Court addressed its role and that of the

Court of Appeals in review ng decisions in workers’ conpensation



actions. “The function of further review of the WCB in the
Court of Appeals is to correct the Board only where the [] Court
percei ves the Board has overl|l ooked or m sconstrued controlling
statutes or precedent, or commtted an error in assessing the

evi dence so flagrant as to cause gross injustice.” 1Id., at 687-

88. W have reviewed the parties’ briefs as well as the record,
and have determined that the Board did not conmt any error or
m sconstrue controlling statutes or precedent. As we cannot

i nprove upon Board Menber Gardner’s excel |l ent opinion, we shall
adopt it as our own:

Frances E. Gol ubic (“CGol ubic”) appeals
and Allied Systens, Ltd. (“Allied”) cross-
appeal s froma decision of Hon. Lloyd R
Edens, Adm nistrative Law Judge (“ALJ"),
awar di ng Gol ubi ¢ permanent parti al
di sability benefits and tenporary total
disability (“TTD’) benefits for a work-
related | ow back injury. On appeal, Golubic
contends the ALJ abused his discretion by
relying on nmedi cal opinions that were
inconplete, while Allied argues it is
entitled to a credit for overpaynent of TTD.

Gol ubic filed an Application for
Resolution of Injury Caimon May 10, 2001,
al l eging an Cctober 13, 1999 injury to her
back, which occurred while off-I oading
vehicles froma car carrier. The issues on
appeal, the extent of Golubic’s inpairnent
and the date she attai ned maxi mum nedi cal
i nprovenent (“MM "), are nedical
determinations requiring a primry focus on
t he nedi cal evidence of record.

Shortly after the accident, Colubic was

referred to Dr. Ellen M Ballard for an
initial evaluation, performed on Novemnber
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11, 1999. Dr. Ballard s inpression was

| unbar strain and she recommended two and a
hal f weeks of physical therapy. In a
Decenber 2, 1999 reevaluation, Dr. Ballard
instituted a work hardening programto

i nprove Gol ubic’s condition before returning
to regular duty work. However, on Decenber
8, 1999, ol ubic presented with persistent
synptons, pronpting Dr. Ballard to order an
MRI. Diagnostic testing reveal ed
“anterolisthesis of L4 on L5 by about 5 to
6mm has diffuse disc bulging.” On Decenber
30, 1999, Dr. Ballard recommended daily
wal ki ng and antici pated rel ease to regul ar
duty on January 17, 2000. Gol ubic
conpl ai ned of continued pain and Dr. Ballard
recomended eval uati on by a neurosurgeon.

Dr. Jonathan E. Hodes exam ned Gol ubic
on January 31, 2000. Golubic presented with
conpl aints of | ow back pain, right hip and
right buttock pain, with intermttent pain
that extends to the md-thigh. Dr. Hodes
noted the MRl denonstrated a mld
anterolisthesis of L4 on L5 and he di agnosed
| unbar strain and degenerative disc disease
of the | unbar spine.

Gol ubic returned to Dr. Ballard on
March 8, 2000. She stated physical therapy
and wor k hardeni ng had produced no positive
results. Dr. Ballard reconmended no
repetitive bending, stooping, sitting or
standi ng and referred Gol ubic to “Functiona
Recovery Program’ for evaluation.® Alied s
carrier denied paynent and apparently the
eval uati on was never perforned. Golubic did
not return to Dr. Ballard for follow up.

Dr. Martyn Col dman perfornmed an
i ndependent nedi cal exam nation on March 23,
2000, at the request of Colubic’s counsel.
Gol ubic presented with right-sided | ow back
pai n and occasi onal nunbness in the right
|ateral thigh. Dr. Goldnman received an

1 W are not sure whether this referral fromDr. Ballard is for a functional
capacity evaluation or for pain managenent.
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appropriate history, perforned a physica
exam nation and revi ewed di agnosti c studi es,
including the 1999 MRI. Dr. Col dman

di agnosed degenerative disc disease of the

| umbar spine with spondylolisthesis at L4-5
and a superinposed | unbosacral strain. Dr.
Gol dman noted that there had been little
change in CGolubic’s condition in the past
six nonths, and therefore determ ned, “she
is probably at maxi mum nedi cal i nprovenent.”
Dr. Goldman stated that given Golubic’s
under | yi ng preexisting disc disease, it was
unli kely that she would ever be able to
return to her pre-injury enploynent but she
could certainly return to |l ess physically
demandi ng work. Dr. Gol dman pl aced Gol ubic
in the DRE Category Il and assessed a 5%
per manent partial whol e body i npairnent,
attributing 50% of that anount to

preexi sting degenerative disc disease.

Dr. Tinsley Stewart eval uated Gol ubic
for purposes of an independent nedica
eval uati on on Septenber 25, 2001. Dr.
Stewart had the benefit of the nedical
reports of Drs. Ballard and Hodes, as well
as the 1999 MRI. Dr. Stewart was of the
opi ni on, based on mId radicul ar
i nvol venent, that Golubic fell within DRE
Category |1l and assigned a 10% whol e person
functional inpairnent rating. Dr. Stewart
did not believe Golubic was a surgica
candi dat e and recommended | oss of weight,
qui t snmoking and continue an exercise
program In a supplenental |etter report
dated May 15, 2002, Dr. Stewart, at
Gol ubi ¢’ s request, reviewed the Decenber 23,
1999 MRl report noting anterolisthesis of L4
on L5 by about 5-6 mm Dr. Stewart revised
his original functional inpairnent
assessnment, now opi ning that Gol ubic should
be nore properly placed in Category 1V,
since there was 4.5 nmor nore translation
of one vertebra on another, and assessed a
20% functional inpairnment rating.



Dr. Gegory E. Qeis perfornmed an
i ndependent nedi cal exam nation on Novenber
21, 2001. At that tinme, Golubic presented
with conplaints of | ow back, right |eg pain
and sone left leg pain. Dr. deis had the
benefit of the 1999 MR, as well as the
medi cal reports of Drs. Ballard, Hodes and
ol dman. Dr. deis diagnosed |unbar strain;
preexi sting degenerative spondyl olisthesis
at L4-L5, wth disc bulging at that |evel;
as well as central stenosis and bil ateral
recessed stenosis including L5-S1
paracentral bilateral disc herniation. Dr.
A eis found no evidence of radicul opathy and
pursuant to the American Medica
Associ ation, Quides to the Evaluation of
Per manent | npairnment (CGuides), Fourth
Edi tion, assigned a 5% functional inpairnment
rating, of which he attributed one-half to
preexi sting degenerative spondyl ol i sthesis.
Dr. Geis believed Golubic could not return
to her prior enploynent, but believed she
woul d be able to function at a light duty
position. Addressing MM, Dr. dJeis stated
“Is]he is at maxi mum nedi cal inprovenent. |
woul d agree with Dr. Gol dman’s assessnent of
bei ng at maxi mum nedi cal i nprovenent.”

In a suppl enmental report dated June 3,
2002, Dr. deis specifically addressed Dr.
Stewart’s 20% functional inpairnment rating.
Dr. Geis was critical of that assessnent,
stating | oss of notion segnent integrity is
defined by the Guides as ‘anteroposterior
noti on of one vertebra over another that is
greater than . . . 4.5mmin the |unbar
spine.” Dr. deis noted that | oss of notion
segnment integrity cannot be diagnosed on the
singl e i mage produced by an MRI. He stated
that to determ ne whether notion is
occurring, or if this is a static deformty
t hat would not be entitled to an additiona
impairment, is to have |unbar flexion and
extension x-rays perforned. Dr. deis
reiterated that Gol ubic’ s “spondylolisthesis
is a degenerative spondylolisthesis which is
a part of the natural aging process and is
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not a traumatic injury.” He further

concl uded “what ever inpairnment Gol ubic my
receive for the degenerative
spondyl ol i sthesis would not be ‘injury
related .”

Apparently, based on the nudging from
Dr. Geis s supplenental report, |ateral
flexion extension filns were obtained. 1In a
June 30, 2002 second suppl enmental report,
Dr. Stewart concl uded Gol ubic had
consi derable arthrolisthesis from4 nmin
extension to 7 mmon the flexion view. Dr.
Stewart now assessed a 23% whol e person
i mpai rment, addi ng an additional 3% based on
Gol ubi ¢’ s persistent synptons.

After a thorough review of the lay and
nmedi cal testinony of record, the ALJ
concl uded:

The two issues for
determ nation are extent and
duration and tenporary total
disability benefits. Dr. deis
and Dr. CGol dman have assi gned 5%
functional inpairnment ratings for
a DRE Category II, while Dr.
Stewart was of the opinion the
Plaintiff suffered a 23%
functional inpairnment under a DRE
Category 1V due to loss of notion
segnment integrity. Dr. Hodes, a
neur osurgeon to whomthe Plaintiff
was referred by Dr. Ballard for
eval uation, diagnosed the
Plaintiff’s condition as |unbar
strain and degenerative disc
di sease. Both Dr. Goldnman and Dr.
Geis were of the opinion the
Plaintiff’s condition should be
pl aced under a DRE Category I1.
In Iight of the diagnosis by Dr.
Hodes and the opinion of both
ort hopedi ¢ surgeons, | amof the
opinion that Plaintiff has
suffered a 5% functi onal



i mpai rment rating associated with
a DRE Category I1.

Addressing MM, the ALJ stated “Dr.
A eis exanmined the Plaintiff on Novenber 21
2001 and was of the opinion she had reached
maxi mum medi cal i nprovenent at that tine.
Therefore, | find the Plaintiff was
tenporarily totally disabled fromthe date
of her injury until the date of her
exam nation by Dr. Geis. Thereafter, she
shall be entitled to the permanent partia
di sability awarded herein.”

In her direct appeal, Gol ubic argues
that Drs. Goldnan and 3 eis ignored or
m ssed the diagnosis of anterolisthesis as
denonstrated on the MRl and consequently did
not order or review flexion or extension
films, rendering their inpairment ratings
based on an inconpl ete exam nation. Gol ubic
bel i eves the ALJ abused his discretion by
not relying on the reports and opi ni ons of
Dr. Stewart.

Since Golubic, the party with the
burden of proof and risk of persuasion, was
unsuccessful before the ALJ, the sole issue
on appeal is whether the evidence is so
overwhel m ng upon consi deration of the
record as a whole as to conpel a finding in
her favor. WIf Creek Collieries v. Crum
Ky. App., 673 S.W2d 735 (1984). |If the
findings of the ALJ are supported by
substanti al evidence, this Board is
obligated to affirm KRS 342.285(1) and
(2). Furthernore, the ALJ, as fact finder,
has the sole authority to determ ne the
wei ght, credibility, substance and
i nferences to be drawn fromthe evidence.

Par amount Foods, Inc. v. Burkhardt, Ky., 695
S.W2d 418 (1985). Thus, where the evidence
is conflicting, the ALJ is at liberty to
pi ck and choose whom and what to believe and
the ability of the non-prevailing party to
point to alternative evidence is largely
irrelevant. Brockway v. Rockwel |
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International, Ky.App., 907 S.W2d 166
(1995).

Here, there is evidence of widely
di vergent inpairnent ratings assessed by
Drs. deis and Gol dman on the one hand and
Dr. Stewart on the other. Wile Dr. Stewart
addressed the alteration of notion segnent
integrity, the other physicians did not.
Recently, the Kentucky Court of Appeals, in
FAB Steel v. Meyers, 2001- CA-001564-\WC
(Rendered February 15, 2002 and desi gnat ed
not to be published), addressed the
appropriate manner for inpeaching a doctor’s
methods in reference to the Guides. Wile
we are aware that an unpublished case should
not, under nost circunstances, constitute
primary authority, the Court in FAB Stee
adopt ed the opinion of the Board — an
opi nion we continue to hold. FAB Stee
stands for the proposition that evidence of
an inpairment rating represents the
cal cul ati ons and opinion of an expert.
Contrary expert opinions and/or skillful and
Vi gorous cross-exam nation remain the
practitioner’s tool to overcone unfavorable
expert opinions. Nevertheless, differing
expert opinions as to inpairment ratings
remai n nothing nore than conflicting
evidence. [CGolubic] can prevail on appea
only if [she] can denonstrate that Drs.
G eis, Goldman and Hodes’ opinions are so
| acking in probative value as to be
untrustworthy as a matter of |aw

All of the exam ning and treating
physi ci ans had the benefit of the 1999 MR
identifying the listhesis. Furthernore,
there is nothing contained within the record
directly inpeaching either Dr. Geis’ s or
Dr. Gol dman’s net hodol ogy. The ALJ was free
to reject the testinony of Dr. Stewart,
wi t hout further explanation, on an issue
that is inarguably purely a nedi cal
gquestion. Wiile the ALJ woul d have been
authorized to adopt Dr. Stewart’s opinion
he was not so nandated. The ALJ has



appropriately sunmari zed the proof, analyzed
the facts and rendered concl usi ons of |aw
based on substantial evidence and we are

wi thout authority to disturb this portion of
t he award

In its cross-appeal, Alied argues it
has overpaid TTD benefits and is entitled to
additional credit. Allied nmade voluntary
paynments of TTD fromthe date of injury
t hrough Novenber 21, 2000. The ALJ,
however, awarded TTD benefits through
Novenber 21, 2001, the date of Dr. deis’s
first report.[?]

“Tenporary total disability” neans the
condi tion of an enpl oyee who has not reached
maxi mum medi cal i nprovenment froman injury
and has not reached a | evel of inprovenent
that would permt a return to enpl oynent.
KRS 342.0011(11)(a); Central Kentucky Stee
v. Wse, Ky., 19 S.W3d 657 (2000); Hall’s
Har dwood Fl oor Co. v. Stapl eton, Ky.App., 16
S. W3d 327 (2000).

The ALJ, in his findings of fact and
wi t hout el aboration, relied on the statenent
contained in Dr. Geis’ s Novenber 21, 2001
report that “Golubic is at maxi num nedi ca
inmprovenent.” Allied argues Dr. Qeis, in
that report, specifically agreed with Dr.
Gol dman’ s assessnent of being at MM on
March 23, 2000. ol ubic, on the other hand,
relying on Central Kentucky Steel v. Wse,
supra, argues it would not be reasonable to
term nate her TTD benefits when she was
rel eased to performm ni mal work, but not

2 The ALJ stated in the Findings of Fact and Conclusions of Law section of his
opi ni on, order and award that Col ubic “was tenporarily totally disabled from
the date of her injury until the date of her exami nation by Dr. Geis.” Dr.
A ei s exam ned Gol ubi c on Novenber 21, 2001. However, the ALJ only awarded
TTD benefits from Cctober 14, 1999, until Novenber 21, 2000. W further note
that Allied term nated the paynment of its voluntary benefits on Novenber 21,
2000. Although the opinion is inconsistent in this regard, the issue is npot
because we are affirm ng the Board' s decision to hold that CGolubic reached
MM on March 23, 2000, thus ending her entitlement to TTD benefits on that
date, and to reverse the ALJ's award of TTD benefits and renmand for
correction.




the type of work that was customary or that
she was performng at the tinme of her
injury.

Again, the ALJ's finding on this issue
is conclusive if supported by substanti al
evi dence of probative value. Snyzer v. B.F.
Goodrich Chem cal Co., Ky., 474 S.W2d 367
(1971). Unfortunately for Colubic, we
bel i eve the ALJ has misinterpreted Dr.
Geis's statenent regarding MM. His
reliance on Dr. Geis’s statement “she is at
maxi mum medi cal inprovenent” to arrive at
t he concl usi on that Col ubic “reached maxi mum
nmedi cal inprovenment at that time” is out of
context and renders the remai nder of the
doctor’s opinion neaningless. Both
physi ci ans unequi vocal | y announced t hat
ol ubic could return to light duty work, but
neither felt that she could return to her
prior enploynment. Contrary to [CGol ubic’ s]
argunment, Gol ubi c was never engaged in any
active medical treatnent after her | ast
visit to Dr. Ballard in early March 2000.
This is substantiated by not only the
nmedi cal reports, but also by Golubic’s own
t esti nony.

Wiile it is true that Dr. Ballard
recomended a “Functional Recovery Progrant
eval uation, the fact that paynent for this
treatment was deni ed, standing al one, does
not control the date of maxi mum nedi ca
i nprovenent. W have scoured the reports of
both Drs. Geis and Goldman, as well as the
testi nony of Golubic, for evidence of
medi cal treatnment or any indication of an
i nprovenent or deterioration of her
condition since March 23, 2000 and have
found none. Further, as pointed out by
Gol ubic, the CGuides define MM as “a
condition or state that is well stabilized
and unlikely to change substantially in the
next year with or without nedical treatnent.
Over tinme there nay be sone change; however,
further recovery or deterioration is not
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anticipated.” Qiides, Fifth Edition,

G ossary, p. 601. (Enphasis added.)

It was Dr. Gol dnan’s opi nion that MM
was reached as of March 23, 2000, and Dr.
G eis’s opinion was in accord with that
assessnent. Neither doctor attributed any
significance to the failure to conplete a
functional recovery prograni pai n managenent
nor did they recommend further treatnent
designed to inprove Golubic’s condition. W
can ascribe no reasonable interpretation to
Dr. Geis s statenents regardi ng maxi mum
medi cal i nprovenent, other than Gol ubic had
attained that status on March 23, 2000.
This is especially true since Dr. Gol dman
bel i eved Gol ubic’s condition had been static
for six nonths before that date. The
evi dence conpels a finding that the recovery
process was conplete at the tinme of Dr.
ol dman’ s evaluation. In sumary, we
bel i eve Dr. Goldman’s assessnent of MM and
Dr. deis’ s agreenent with that assessnent
provi des concl usi ve support for the only
reasonabl e finding — that Gol ubic attained
maxi mum medi cal i nprovenent on March 23,
2000.

For the foregoing reasons, the opinion
and award of the ALJ is AFFI RVED on the
i ssue of the extent of Golubic’ s pernmnent
partial disability and REVERSED on the issue
of TTD and REMANDED for entry of a corrected
award in conformty with the views expressed
in this opinion.

For the foregoing reasons, the opinion of the Wrkers’
Conpensati on Board is affirned.

ALL CONCUR

-11-



BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Robert M Lindsay David H Steele

Loui sville, KY David M Andrew
Ft. Mtchell, KY

-12-



