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M NTON, JUDGE: Roger Lee Hol sey appeals the denial of his

RCr 11.42 notion for relief fromthe judgnment of conviction and
sentence. He alleges ineffective assistance of counsel at tria
for failing to object to jury instructions that allowed the jury
to convict under a conplicity theory and for failing to pursue a
theory that he was the victimof discrimnatory prosecution. He
al so clains an abuse of discretion by the trial court for

i nposi ng consecutive, rather than concurrent, ten-year sentences



as reconmended by the jury. Finding no nerit in any of these

argunents, we affirmthe trial court’s orders denying relief.

FACTUAL AND PROCEDURAL SUMVARY

Kevi n Shannon, a friend of Holsey’'s, invited Holsey to
an apartnment to “hang out” with himand sonme other friends.
After Holsey arrived, a group of five persons, including Hol sey,
Shannon, Theodore Sharp, Regan Lancaster, and Chad Bi shop, went
to Reed Lane in Shannon’s white N ssan Maxi ma aut onobil e.
Hol sey was good friends with Shannon, Sharp, and Chad Bi shop,
who was Chad’s roommate. At sone point, Shannon and Sharp
di scussed and agreed to go to the residence of David Wite on
Reed Lane for the purpose of robbing Tom Overby, who they had
| earned was going to be present at that location. In
furtherance of the plan, Shannon enlisted the aid of Regan
Lancaster in order to obtain entrance into the residence.

At approximately m dnight, the group arrived at Reed
Lane and parked the car a few houses away fromWite's
resi dence.! Shannon, Sharp, and Lancaster |eft Hol sey and Bi shop
behind in the vehicle. Lancaster went to the front door,
knocked, and asked Steve Ethington, who had responded, if Sarah
was there. Overby, White, and Ashley Curtis were there.

Et hi ngton and Curtis were in the living room Overby was in a

! The evidence is conflicting on whether Hol sey or Shannon drove the

vehicle fromthe apartnent to Reed Lane.
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nearby room and Wiite was asleep in his nearby bedroom Wen
Et hi ngton turned to ask Curtis if she knew anyone naned Sarah,
Shannon and Sharp pushed open the front door and rushed into the
l[iving room They were both wearing black ski masks covering
their faces, black gloves, and one had a bl ue bandana around his
neck. Shannon had a shotgun and Sharp had a pistol. They
poi nted the guns at Curtis and Ethington, shouting at themto
get on the floor. Hearing the commotion, Overby entered the
room and was forced to lie on the floor. Shannon and Sharp
proceeded to take approxi mtely $400 in cash, a Rolex watch and
a Beringer watch, and the keys to Overby’'s red BMWV 318i from
Curtis, Overby, and Ethington. David Wite had escaped the
house unnoticed through a wi ndow. Shannon and Sharp left the
resi dence and returned to the white Maxi ma. Shannon put the
shotgun on the floor of the front passenger’s conpartnent.
Hol sey drove the car containing the five individuals back to the
apartnent, where they split up with Lancaster returning to her
apartnent, Shannon returning to his residence in his vehicle,
and Hol sey returning to his apartnment in his black Kia Spectra.
Following this incident, David Wite heard, but did
not see, soneone take Overby’'s red BMNfromthe driveway where
it had been parked at the Reed Lane residence. Later, Ethington
saw a red BMWNV he bel i eved was the one bel onging to Overby on

Cays MII Road. The BMN contained five individuals, and



Et hi ngton i nredi ately reported seeing the BMNto the police and
named Hol sey as the driver. He later identified Sharp as the
front passenger in the car. Overby had a .357 caliber Ruger
pistol in the BMVat the tinme it was stol en.

The police obtained and executed a warrant to search
Hol sey’ s apartnment and his black Kia. During the search, the
police seized several itens fromthe bedroomnormally occupied
by Hol sey,? including a .357 caliber Ruger revolver from under
the mattress, several shotgun shells, a black ski nmask, a pair
of bl ack gl asses, and a bl ue bandana. The police also seized a
.12 gauge Mossberg shotgun and a pair of ski goggles from
Hol sey’s vehicle. In the living roomof the apartnent, they
seized a marijuana bong. In a search of Hol sey, the police
found a bag of marijuana wei ghing approximately 11.4 granms in
his rear left pants pocket. After Hol sey waived his Mranda®
rights, Hol sey denied any involvenent with the robbery at Reed
Lane and i ndicated that he had not been present in the area at
the tinme the robbery occurred.

The grand jury returned a nulti-count joint indictnment
agai nst Hol sey, Shannon, and Sharp related to the Reed Lane

incident. Wth respect to Hol sey, the indictnment included two

2 Hol sey’s roommate, Chad Bi shop, occupied the other bedroom

® Mranda v. Arizona, 384 U S. 436, 86 S. . 1602, 16 L.Ed.2d 694
(1966) .




fel ony counts of robbery in the first degree,*

stating “the above
named Defendants threatened the use of physical force, while
armed with a firearm in the course of conmtting a theft front
Tom Overby and Steve Ethington, respectively; one felony count

of burglary in the first degree,?®

stating “the above naned
Def endants unlawfully entered the residence of David White, with
intent to commt a crinme, and while armed with a firearni; one
fel ony count of receiving stolen property,® for possessing a
vehicle of a value over $300 stolen from Tom Overby; a
m sdemeanor count of possession of marijuana;’ and a mi sdemeanor
count of possession of drug paraphernalia.?®

At the jury trial, the witnesses included Hol sey,
Kevi n Shannon, Theodore Sharp, Regan Lancaster, Ashley Curtis,
Tom Over by, Steve Ethington, David White, and several police
officers. The testinony was conflicting as to various facts.
Hol sey testified that he drove the white N ssan Maxina to Reed

Lane but that he was not aware that a robbery had even occurred.

Shannon testified that Hol sey did not participate in planning

*  Kentucky Revised Statutes (KRS) 515.020.

®> KRS 511. 020.

® KRS 514. 110.

" KRS 218A. 1422.

8 KRS 218A.500. The indictrment also included a felony count for

robbery in the first degree involving a separate incident not
related to and two days after the Reed Lane incident.
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t he robbery and did not know the purpose of the trip to Reed
Lane; but he said Holsey had I et him borrow his shotgun just
before they went to Reed Lane, and he returned it to Hol sey

i medi ately afterward. Hol sey deni ed ever giving Shannon his
shot gun or seei ng Shannon or Sharp with guns the night of the
robbery. Holsey admtted owning a shotgun and the ski nmask and
bandana seized in the police search. Holsey testified that he
drove the white Nissan Maxima to and from Reed Lane but said
Shannon told himthey were going to Reed Lane to visit his
girlfriend. Shannon and Sharp testified that they told Hol sey
they were going to Reed Lane to purchase marijuana. Sharp said
that he used his shotgun during the robbery. Ashley Curtis
testified that she was a good friend of Holsey’s and had spoken
with himapproximately two hours before the robbery on the
phone, telling himthat she was babysitting and who was at the
Wiite' s residence. Curtis said she told Hol sey she was going to
| eave by m dni ght, but she was del ayed and was present shortly
after m dni ght when the robbery took pl ace.

The trial court’s instructions on robbery and burglary
were based only on the theory of Hol sey’s acting as an ai der or
abettor to Shannon and Sharp. Defense counsel voiced no
objection to the jury instructions. The jury found Hol sey
guilty of two counts of robbery in the first degree, burglary in

the first degree, possession of marijuana, and possession of
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drug paraphernalia.® The jury reconmended the mini num sentences
of ten years on each of the three counts for robbery and
burglary, twelve nonths in jail and a fine of $500 for
possession of marijuana, and a $250 fine for possession of drug
paraphernalia, all to run concurrently for a total sentence of
ten years.

The trial court sentenced Hol sey consistently with the
jury’s reconmendation to ten years on each of the three felony
counts of robbery in the first degree (2 counts) and burglary in
the first degree, 12 nonths and a $500 fine on the m sdenmeanor
count of possession of marijuana, and a $250 fine on the
m sdeneanor count of possession of drug paraphernalia. But
contrary to the jury’'s reconmmendati on of concurrent sentences,
the trial court ordered the sentences for the two first-degree
robbery convictions consecutively with each other and
concurrently with the other offenses for a total of 20 years in
prison. On direct appeal, the Kentucky Suprene Court affirmnmed

t he convictions. '

THE RCr 11.42 MOTI ON
Hol sey then filed an RCr 11.42 notion, acconpani ed by

a request for appointnent of counsel and an evidentiary heari ng.

°® The jury acquitted Hol sey of the unrelated robbery charge and the

receiving stolen property count.

10 Hol sey v. Commonweal th, 1999- SC-1088-MR (not to be published,
rendered June 14, 2001).




In his pro se nmenorandum Hol sey al | eged defense counsel was
ineffective for failing to challenge the variance between the
jury instructions, which were based on a theory of conplicity or
Hol sey’s acting as an aider or abettor, and the indictnent
charging Holsey as a principal. He also raised issues of
sufficiency of the evidence and denial of the right to jury
sent enci ng because the trial court deviated fromthe jury's
recommended sentence. Follow ng a response by the Commonweal t h
and reply to the Commonweal th’s response by Hol sey, the tria
court appointed an attorney to represent Hol sey on the notion.
Hol sey’ s counsel filed a supplenental nmenorandum addressing the
i ssue involving the variance between the indictnent and jury
instructions and raising an additional claimof ineffective
assistance for trial counsel’s failure to pursue and seek an
evidentiary hearing on the issue of selective prosecution.

The trial court’s first opinion and order denied the
nmotion wthout an evidentiary hearing with respect to all of the
i ssues except the claimof ineffective assistance of counse
i nvol ving sel ective prosecution. The court granted Hol sey an
evidentiary hearing on that issue.

The trial court then conducted the evidentiary
hearing. The only witness was Detective Christopher Schoonover,
who was the | ead detective in the investigation of the case.

Det ecti ve Shoonover stated that Regan Lancaster was not charged
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in connection with the robbery because she was the | east

cul pabl e of the suspects, and she agreed to serve as a W tness.
Det ecti ve Schoonover indicated that Chad Bi shop was not charged
because of the lack of substantive evidence of his invol venent.
The trial court concluded that Holsey failed to establish

sel ective prosecution because the Commonweal th had legitimte
non-raci al reasons for pursuing prosecution of him This appea

f ol | owed.

| SSUES ON APPEAL
Hol sey rai ses three i ssues on appeal: (1) whether
trial counsel was ineffective for failing to object to the
vari ance between the jury instructions and the indictnent;
(2) whether trial counsel was ineffective for failing to seek an
evidentiary hearing on the issue of selective prosecution; and
(3) whether the trial court abused its discretion by increasing

t he sentences recommended by the jury.

THE STANDARD OF REVI EW
In order to establish ineffective assistance of
counsel, the novant nust satisfy a two-part test showi ng both
t hat counsel’s performance was deficient and that the deficiency

resulted in actual prejudice resulting in a proceeding that was



fundanental Iy unfair.  The burden is on the novant to overcone
a strong presunption that counsel’s assistance was constitution-
ally sufficient or that under the circunstances, counsel’s

"12 A court nust be

action mght be considered “trial strategy.
hi ghly deferential in review ng defense counsel’s performance
and shoul d avoi d second-guessi ng counsel’s actions based on

hi ndsi ght.*® 1n assessing counsel's performance, the standard is
whet her the all eged acts or om ssions were outside the w de
range of prevailing professional norns based on an objective
standard of reasonabl eness. ! *“A defendant is not guaranteed
errorl ess counsel, or counsel adjudged ineffective by hindsight,
but counsel reasonably likely to render and rendering reasonably

» 15

ef fective assi stance. In order to establish actual prejudice,

a defendant nust show a reasonable probability that the outcone

11 Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed. 2d
674 (1984); Foley v. Commonweal th, Ky., 17 S.W3d 878, 884 (2000).

2 strickland, 466 U.S. at 689, 104 S.Ct. at 2065; More v.
Commonweal th, Ky., 983 S.W2d 479, 482 (1998); Sanborn v.
Commonweal th, Ky., 975 S.W2d 905, 912 (1998).

3 Harper v. Commonweal th, Ky., 978 S.W2d at 311, 315 (1998);
Russel |l v. Conmonweal th, Ky.App., 992 S.W2d 871, 875 (1999).

4 strickland, 466 U.S. at 688-689, 104 S.C. at 2064-2065; W] son v.
Commonweal th, Ky., 836 S.wW2d 872, 878 (1992); Conmonwealth v.
Tamme, Ky., 83 S.W3d 465, 469 (2002).

1 Sanborn, 975 S.W2d at 911 [quoting McQueen v. Commonweal th, Ky.,
949 S.W2d 70 (1997)].
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6 A reasonabl e

of the proceedi ng woul d have been different.?
probability is a probability sufficient to underm ne confidence
in the outcone of the proceeding considering the totality of the
evi dence before the jury.' It is not enough for the defendant
to show that the error by counsel had sone conceivable effect on
t he out come of the proceeding.!®

Bot h the performance and prejudi ce prongs of the
i neffective assistance of counsel standard are m xed questions
of fact and law.*® While the trial court’s factual findings
pertaining to determning ineffective assistance of counsel are
subject to reviewonly for clear error, the ultimte decision on
t he exi stence of deficient performance and actual prejudice is

O Gven the novant’'s burden

subj ect to de novo review on appeal .?
of establishing both deficient performance and actual prejudice,

a court need not address both conponents if the novant nmekes an

8 Strickland, 466 U S. at 694, 104 S.Ct. at 2068; Bow ing v.
Commonweal th, Ky., 981 S.W2d 545, 551 (1998).

7 Strickland, 466 U.S. at 694-695, 104 S.Ct. at 2068-2069. See al so
Moore, 983 S.W2d at 484, 488; Foley, 17 S.W3d at 884; Sanders v.
Commonweal th, Ky., 89 S.W3d 380, 386 (2002) (“It is not enough for
t he defendant to show that the error by counsel had sone conceivable
effect on the outcone of the proceeding.”).

8 Sanders v. Commonweal th, Ky., 89 S.W3d 380, 386 (2002).

¥ sStrickland, 466 U.S. at 698, 104 S.Ct. at 2070; Groseclose v. Bell
130 F.3d 1161, 1164 (6th Cir. 1997).

20 See McQueen v. Scroggy, 99 F.3d 1302, 1310-1311 (6th Gr. 1996);
G osecl ose, 130 F.3d. at 1164; Sayre v. Anderson, 238 F.3d 631, 634-
635 (5'" Gir. 2001).
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i nsufficient showi ng on either one and shoul d di spose of an
i neffectiveness claimon |ack of sufficient prejudice if

possi bl e. %

FAI LURE TO OBJECT TO | NSTRUCI ONS NOT | NEFFECTI VE

Hol sey contends that defense counsel was ineffective
for not objecting to the jury instructions because they differed
fromthe indictnent. The instructions on robbery and burglary
were based solely on the theory of conplicity, i.e., Holsey
acted as an aider or abettor or acconplice to the conmm ssion of
t hose of fenses by Theodore Sharp and Kevi n Shannon. The
i ndi ctment naned all three of these individuals as principals.
Hol sey asserts that the jury instructions constituted an ill ega
constructive amendnent of the indictnent in violation of his
right to due process to be informed of the nature of the
accusations agai nst him

There are two primary types of nodifications to
indictments: anmendments and variances. An amendnent involves a
change, whether literal or in effect, in the charging terns of

2 A variance fromthe indictnent occurs when the

t he indictnent.?
charging ternms are unchanged, but the evidence at trial proves

facts materially different fromthose alleged in the

2l Strickland, 466 U.S. at 697, 122 S.Ct. at 2064; Brewster V.
Commonweal th, Ky. App., 723 S.W2d 863, 864-865 (1986).

22 See United States v. Solorio, 337 F.3d 580, 589 (6'" Gir. 2003);
United States v. Ford, 872 F.2d 1231, 1235 (6'" Cir. 1989).
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3 Between these two classifications lies a nore

i ndi ctment . 2
subtle nodification referred to as a constructive anmendnent or
sonetines a fatal variance. Variance can rise to the level of a
constructive amendnent when the terns of an indictnment are in

effect altered by the presentation of evidence and jury

instructions that so nodify essential elenents of the offense

charged that there is a substantial |ikelihood the defendant may
have been convicted of an offense other than that charged in the

4 The distinction between a variance and an

i ndi ctment . 2
amendnent has been call ed “sketchy” and “not al ways precise,”
but the consequences of each are significantly different.?® *“A
variance will not constitute reversible error unless
‘substantial rights’ of the defendant have been affected, while
a constructive amendnent is per se prejudicial.”?

Section 12 of the Kentucky Constitution creates a

substantive due process constitutional right to a grand jury

2 See United States v. Chilingirian, 280 F.3d 704, 711 (6'" Cir.
2002); United States v. Conbs, 369 F.3d 925, 936 (6'" Gir. 2004).

24 See Chilingirian, 280 F.3d at 711-712; United States v. Zidell,
323 F.3d 412, 432 (6'" Cir. 2003).

2 Chilingirian, 280 F.3d at 712; Carter v. United States, 826 A 2d
300, 304 (D.C. Cir. 2003).

% Solorio, 337 F.3d at 590 (citing Chilingirian, supra). See also
Ingramv. United States, 592 A 2d 992, 1006 (D.C. Cir. 1991).
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i ndi ctment for prosecution on a felony offense.?” The purpose of
an indictment is to informthe accused of the nature of the
charged crinme to allow the accused to prepare a defense and
prevent further prosecutions or retrial on the same of fenses. 2
The adoption of the notice theory of pleading elimnated the
need for precise details in an indictnent so that an indictnent
is sufficient if it fairly inforns the accused of the nature of
the charge without detailing the formerly essential factua
el ements and does not mislead him?® Under notice pleading, if a
def endant needs additional factual information concerning the
details of a charge, this information is supplied in a bill of
particul ars. 3°

Kent ucky courts have |l ong held that where two or nore
persons are jointly indicted as principals, any one of them
al though tried separately, nay be convicted of conplicity, or
ai di ng and abetting, even though the indictnent does not charge

ai ding and abetting.3 In Broughton v. Conmonweal th,3® the court

27

See Mal one v. Conmonwealth, Ky., 30 S.W3d 180, 182 (2000);
RCr 6. 02.

2 See Mal one, supra; Johnson v. Commonweal th, 299 Ky. 72, 184 S.w2d
212 (1944); A E. v. Commonweal th, Ky.App., 860 S.W2d 790 (1993).

2 Thomas v. Commonweal th, Ky., 931 S.W2d 446, 449 (1996).

30 Thomms, 931 S.W2d at 449-450; Violett v. Commonweal th, Ky.,
907 S.W2d 773, 776 (1995); RCr 6.22.

31 See Neal v. Conmonwealth, Ky., 302 S.W2d 573, 578 (1957);
Hartman v. Comonweal th, Ky., 282 S.W2d 48 (1955); Al exander v.
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hel d that where a defendant is jointly indicted as a principa
and the evidence conclusively indicated that he acted solely as
an aider or abettor, the trial court should instruct the jury
only on the conplicity theory in a separate trial of the

defendant.® In Carroll v. Commopnweal th, ** the court stated that

evi dence at trial showi ng a defendant acted as an aider and
abettor did not constitute a “fatal variance” froma joint
i ndi ctmrent nam ng the defendant as principals. 1n Neal v.

Commonweal th, the court justified this approach based on the

| ack of prejudice. “To indict both the principal and the aider
and abettor as principals gives notice that the Comobnweal th can
or will attenpt to prove that one did the act and the other
ai ded and abetted.”3®

Hol sey contends that the principle allow ng persons
jointly indicted as principals to be convicted as aiders or

abettors should be reconsidered in light of dictumin the case

Commonweal t h, 285 Ky. 233, 147 S.W2d 401 (1941); Ganbriel v.
Commonweal t h, 283 Ky. 816, 143 S.W2d 514 (1940); Short v.
Commonweal th, 240 Ky. 477, 42 S.W2d 696 (1931).

2 303 Ky. 18, 196 S.W2d 890 (1946).
% |d. at 24-25, 196 S.W2d at 893.
3 273 Ky. 429, 116 S.W2d 977 (1938).

% 302 S.w2d at 578. Cf. Wl brecht v. Commonwealth, Ky., 955 S.W2d
533 (1997) (where court held amendnment to joint indictnment of three
def endants as principals and conplicitors that broadened potenti al
principals fromthe three defendants to ot her unnamed persons was
i mproper because the anmendnent represented a substantial change that
prej udi ced the defendants wi thout adequate notice).
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of Houston v. Commonweal th.®® |n Houston, the court held that

t he defendant, who was convicted as a principal of trafficking
in cocaine, was not entitled to a jury instruction on crimna
facilitation as a | esser-included offense. The court said that
facilitation is a |l esser-included offense of conplicity but not
a primary object offense. The court also stated, “We need not
deci de whet her, under Kentucky law, a conviction of conplicity
can be obtai ned under an indictnment charging a defendant only as
a principal, for Appellant did not request an instruction on

t hat of fense.”?’

As Hol sey concedes, this statenent recognizes
t hat any decision on the issue of a variance between an

i ndi ctment of a defendant as a principal and conviction for
conplicity was unnecessary and woul d be dictum=3® One sinply
cannot draw a negative inference prohibiting conviction for
conplicity followng indictnents as a principal fromthis
statement alone. In addition, the statenment does not address
the situation involving joint indictnents.

Until the Kentucky Suprene Court speaks nore

definitively on the issue, we are bound to follow the existing

% Ky., 975 S.W2d 925 (1998).
3 1d. at 930-931 (citation omtted).

% See also Varble v. Commonweal th, Ky., 125 S.W3d 246, 251 (2004)
(where court declined to deci de whet her amendi ng i ndictnent charging
def endant as a principal to include a charge as an acconplice was

i nproper).
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39

I aw. Hol sey al so suggests precedential value of Neal is

di m ni shed because it is “nearly fifty (50) years old.” This
Court does not have authority to declare that decisions of the
Kent ucky Suprenme Court or its predecessor court have been
implicitly overrul ed because of age.*

In addition, Holsey had notice prior to trial that the
Commonweal th woul d pursue an acconplice theory with respect to
his participation in the robbery/burglary on Reed Lane. The
prosecution provided police reports and interviews wth various
persons including Kevin Shannon and Regan Lancaster consi stent
with the Commonweal th’s proof at trial indicating that Hol sey
did not enter the residence. Consequently, Holsey was not
surprised by an all eged variance between the indictnment and the
evidence at trial. Gven the state of the current |aw, Hol sey
has not shown that defense counsel’s failure to object to the
jury instructions on the grounds that they constituted a
constructive anendnent or inproper variance was unreasonabl e or
deficient performance or that he suffered actual prejudice
because the jury instructions were not erroneous as a matter of

| aw.

%9 See Fields v. Lexington-Fayette U ban County Government, Ky.App.,

91 S.W3d 110, 112 (2001). Rules of the Suprenme Court 1.030(8)(a).

%0 See Revenue Cabinet v. Kentucky American Water Co., Ky., 997 S.W 2d
2, 7 (1999).
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FAl LURE TO PURSUE SELECTI VE PROSECUTI ON THEORY NOT | NEFFECTI VE

Hol sey’ s second issue involves a claimthat defense
counsel was ineffective for failing to seek an evidentiary
hearing on the issue of selective prosecution at the end of the
trial. Defense counsel raised the issue of selective
prosecution in his notion for default judgnent at the cl ose of
the prosecution’s case. The trial court indicated that it would
all ow a hearing after the case was subnmtted to the jury, but
def ense counsel did not further pursue the issue.* However, the
trial court did conduct an evidentiary hearing on the issue in
the RCr 11.42 proceedi ng.

A sel ective prosecution claimis based on the
Fifth and Fourteenth Anendnent right to equal protection.* The
deci si on whether to prosecute generally rests within the broad

di scretion of the prosecutor.®

Al t hough broad prosecutori al
di scretion is not unfettered and is subject to constitutiona

restraints prohibiting prosecution based on race, religion, or

41 pefense counsel did argue this issue in closing argument to the

jury. This was not a proper argunent because sel ective prosecution
is not a defense, but the prosecution did not object and responded
tothe claimin its closing argunent.

%2 See Oyler v. Boles, 368 U.S. 448, 82 S.Ct. 501, 7 L.Ed.2d 446
(1962); 21A AmJur.2d Crimnal Law 8§ 983 (1998); John S. Herbrand,
Annot ati on: What Constitutes Such Discrininatory Prosecution or
Enforcenent of Laws as to Provide Valid Defense in State Crininal
Proceedi ngs, 95 ALR3d 280 (1979).

“ Wayte v. United States, 470 U.S. 598, 607, 105 S.Ct. 1524, 1530,
84 L.Ed.2d 547 (1985); United States v. Wite, 972 F.2d 16, 18
(2 Cir. 1992).
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the exercise of protected statutory and constitutional rights.*

In United States v. Arnstrong,* the Supreme Court held that a

person clai mng sel ective prosecution nust show that the
prosecutorial decision had both a discrimnatory effect and was
motivated by a discrimnatory purpose.* Gven the presunption
of regularity afforded prosecutorial decisions, both elenments
nmust be proven by clear and convincing evidence. The
discrimnatory effect prong requires a showing that simlarly
situated individuals of a different classification were not
prosecuted.*’” In elaborating on the first prong of the Arnstrong

test, the Eleventh Circuit Court of Appeals in United States v.

Sm th, addressed the analysis for determning “simlarly
situated” persons, stating:

One who engaged in the sane type of conduct,
whi ch neans that the conparator conmtted
the sane basic crime in substantially the
sane manner as the defendant so that any
prosecution of that individual would have

t he sane deterrence val ue and woul d be
related in the sanme way to the Governnent’s
enforcenent priorities and enforcenent plan
and agai nst whom t he evidence was as strong

4 Wayte, 470 U.S. at 608, 105 S. . at 1531; Bordenkircher v. Hayes,
434 U. S. 357, 364, 98 S.Ct. 663, 668, 54 L.Ed.2d 604 (1978); United
States v. Mullins, 22 F.3d 1365, 1373 (6'" Cir. 1994).

“ 517 U S. 456, 465, 116 S.Ct. 1480, 1487, 134 L.Ed.2d 687 (1996).

%6 See also Gardenhire v. Schubert, 205 F.3d 303, 318 (6'" Gir. 2000).

“ Armstrong, 517 U.S. at 465, 116 S.Ct. at 1487; United States v.
Jones, 159 F.3d 969, 977 (6" Gir. 1998).
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or stronger than that against the
def endant . *®

The second prong invol ving discrimnatory purpose
requires nore than intent as awareness of consequences; it
requires a showi ng that the prosecutor “selected or reaffirnmed a
particul ar course of action at |least in part ‘because of,’ not
nerely ‘in spite of,” its adverse effects upon an identifiable

"49  \Where direct evidence of discrimnatory purpose is

gr oup.
unavail abl e, a court may review other factors such as di sparate
i npact, historical background, and specific events |eading up to
t he chal | enged deci sion. *°

Hol sey mai ntains that he was a victimof selective
prosecuti on based on race because he is part African-Anerican,;
whi | e Regan Lancaster and Chad Bishop are white.® The
Commonweal th asserts it had insufficient evidence to prosecute
Chad Bi shop. Detective Schoonover testified at the RCr 11.42
hearing the only person that inplicated Bi shop’s possible

i nvol venent in the incident was Sharp, who told police that

Bi shop was in the white Maxima on the trip to Reed Lane.

48 231 F.3d at 810. See also United States v. Correa- Gonez,
160 F. Supp.2d 748, 751 (E.D. Ky. 2001).

° Wayte, 470 U.S. at 610, 105 S.Ct. at 1531-1532. See also United
States v. Alaneh, 341 F.3d 167, 174 (2" Cr. 2003).

%0 See Correa-Gonez, 160 F.Supp.2d at 751 [citing Village of Arlington

Hei ghts v. Metropolitan Housi ng Devel opnent Corp., 429 U S. 252,
266- 267, 97 S.Ct. 555, 50 L.Ed.2d 450 (1977)].

°1 Kevin Shannon and Theodore Sharp are al so African-American.
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Det ecti ve Schoonover discounted Sharp’s statement for various
reasons, including Shannon’s failure to confirmthis fact.
Regan Lancaster tw ce specifically denied that Bishop was in the
vehicle in interviews with the police. The police and
prosecutor both indicated they were surprised when Lancaster
testified at the trial that Bishop was in the vehicle.
Det ecti ve Schoonover also testified that the police had
surreptitiously recorded a tel ephone call from Shannon, who was
being held at the jail on unrelated charges at the tine, to
Sharp, who was at Hol sey’s apartnent. Chad Bishop initially
answered the phone and engaged in a short conversation with
Shannon during which Bishop stated that “they” should have gone
to the MIIlenniumnightclub with himon the night of the
robbery. Shannon responded, “that’s right.”

The police first |earned of Regan Lancaster’s
i nvol venent through interviews with Shannon and Sharp. Shannon
initially told police that Lancaster was unaware of the robbery
pl an, and he nerely asked her to knock on the door of the
residence and ask for his girlfriend. Lancaster also denied
knowi ng of a plan to commt a robbery beforehand. Lancaster
| ater, however, adm tted receiving sone cash from Shannon when
they returned to the apartnent after the robbery. Neverthel ess,

Det ecti ve Schoonover stated that Lancaster was not charged

-21-



because she was | ess cul pable than the three defendants and she
agreed to testify for the prosecution against the others.

On the ot her hand, the Conmonwealth points to severa
facts inplicating Holsey in the incident. First, Shannon,
Sharp, and Lancaster indicated that Hol sey drove the white
Maxi ma the night of the robbery. Shannon told police that
Hol sey was aware of the plan, supplied information about the
persons at the residence, and provided the shotgun he used in
the robbery. Ashley Curtis said that Hol sey knew the persons at
the residence and had spoken with her on the tel ephone only a
few hours before the robbery. Several itens connected with the
robbery were recovered from Hol sey’ s bedroom and vehi cl e,

i ncluding a ski mask, black |eather gloves, a .357 Ruger
handgun, a bl ue bandana, a pair of ski goggles, and a shot gun.
Et hi ngton al so identified Hol sey as the person driving Tom
Overby’s red BMWthe night after the robbery. 1In his
conversations with the police, Holsey denied any involvenent in
t he robbery and deni ed even being in the white Mxi ma

We believe that Hol sey has not established a
legitimate claimof selective prosecution. The Commonweal t h has
presented evidence that the evidence agai nst Hol sey was stronger
t han that agai nst Chad Bi shop and Regan Lancaster. The
Commonweal th al so presented | egitimte non-racial reasons for

prosecuti ng Hol sey, as opposed to Chad Bi shop and Regan
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Lancaster, rather than because of race. The fact that Shannon
and Sharp, who were also African-Anerican, were prosecuted as
wel | does not indicate a discrimnatory pattern or policy
because they both admitted acting as principals in the crines.
Hol sey has not satisfied his burden of show ng by cl ear and
convi nci ng evi dence both discrimnatory effect and

di scrim natory purpose sufficient to support a constitutiona
cl ai m of selective prosecution. As a result, Holsey has not
denonstrated actual prejudice resulting fromineffective

assi stance of counsel in that defense counsel’s failure to
pursue the claimof selective prosecution wuld have affected

t he outconme of the prosecution against him

DEVI ATI NG FROM JURY RECOMVENDAI ON NOT ABUSE OF DI SCETI ON
Hol sey’s third issue involves a claimof abuse of

discretion by the trial court for increasing his sentence to
twenty years, despite a recomended total concurrent sentence of
ten years by the jury. The reasons given by the court for not
followng the jury' s recommendati on were the nethodical planning
involved in the crinmes, the serious nature of the offenses, and
the risk of danger to the victins. Curtis, Ethington, and
Overby testified that the two robbers pointed the guns at them

Wi th one robber placing the shotgun on Overby’ s neck and
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threatening to kill him A two-year-old child was al so present
in the living roomduring the robbery.

First, we note that this issue generally is not
properly preserved because it could and shoul d have been raised
on direct appeal rather than in this collateral proceedi ng under
RCr 11.42.°2 Second, it is well established that the trial court
has no mandatory obligation to accept the recommendati on of the
jury on concurrent sentencing.> An abuse of discretion occurs
when a trial judge s decision is arbitrary, unreasonable,
unfair, or unsupported by sound legal principles.® The trial
court provided several reasons for declining to follow the
jury’s reconmendation to run all the sentences concurrently. W
are unpersuaded that the trial court abused its discretion.

For the foregoing reasons, we affirmthe opinion of
the Fayette Circuit Court denying Holsey’'s RCr 11.42 notion.

ALL CONCUR

%2 See Sanders v. Commonweal th, Ky., 89 S.W3d 380, 385 (2002); Baze v.
Commonweal th, Ky., 23 S.W3d 619, 626 (2000); Sanborn v.
Commonweal th, Ky., 975 S.W2d 905, 908 (1998).

% See Murphy v. Commonweal th, Ky., 50 S.W3d 173, 178 (2001); Swain v.
Commonweal th, Ky., 887 S.W2d 346, 348-349 (1994); N chols v.
Commonweal th, Ky., 839 S.wW2d 263, 265 (1992); Dotson v.
Commonweal th, Ky., 740 S.W2d 930, 932 (1987).

* See Lester v. Commonweal th, Ky., 132 S.W3d 857, 863 (2004) [citing
Goodyear Tire and Rubber Co. v. Thonpson, Ky., 11 S.W3d 575, 581
(2000)]; Commonwealth v. English, Ky., 993 S.W2d 941, 945 (1999).
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