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BEFORE: BAKER, GUI DUG.I AND PAI SLEY, JUDGES.

GUI DUG.I, JUDGE. North Anerican Refractories, Inc. (“North
Ameri can”) appeals froman opinion of the Wirkers’ Conpensati on
Board (“the Board”) which affirned the decision of the

Adm ni strative Law Judge (“ALJ”). The ALJ found that Candace
Stone (“Stone”) sustained a work-related injury based on

obj ective nedical findings, and ruled that she had a 13%
functional inpairnent and was permanently partially disabled.

We affirmthe opinion of the Board.



North Anerican raises two clains of error, to wt,
whet her the award bel ow was supported by objective nedical
evi dence, and whether the ALJ properly inplenented the triple
multiplier set forth in KRS 342.730(1)(c)(1). W have closely
studied the record, the law, and the argunents of counsel, and
must concl uded that we cannot inprove upon the well-witten
opi nion of the Board. Accordingly, we adopt the Board s opinion
as that of this Court. The Board stated in relevant part as
foll ows:

St one began working for North American
in July of 1985. Prior to that time, she
had worked in a conval escent honme as an aide
and al so as a mmi ntenance worker in a
nursing home. Her job at North Anerican
required her to lift and perform ot her
| aboring activities associated with this
bri ck manufacturing conpany. On Qctober 20,
2000, Stone was reloading plaster and, while
lifting approximately 100 pounds of materi al
fromthe floor, she experienced | ow back
pain with nunbness and tingling into her
legs. She felt imediate pain and with this
activity but her condition worsened in the
follow ng days. Stone testified she was off
wor k from QOct ober 20, 2000 to May 2002. She
has seen a variety of physicians and has
been told she has | ow back probl ens but
surgery has not been recommended.

Eventual ly, Stone was able to return to work
in the nold shop with restrictions of no
lifting greater than 40 pounds. Stone

i ndi cated her co-workers have hel ped her
significantly because of her restrictions
and that while she engages in sone of the
job activities she was doing at the tine of
her injury she has nodified how she does

t hose things because of her back pain and
pain into the left hip and |l eg. She
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testified she continues to experience
stiffness, pain and has difficulty lifting
or wal ki ng | ong di stances.

During her testinony Stone stated she
had previous torn nuscles in her shoul der
and upper back, initially denying she had
ever sustained an injury to her |ow back.
However, upon being confronted with certain
nmedi cal evi dence, Stone acknow edged she had
| ow back problens for which she had received
mnor treatnent, primarily in the nature of
chiropractic mani pul ati on, but on each
occasi on she was able to recover wth
physi cal therapy and her problens were much
nore significant after this injury.

Medi cal evidence included records from
Qur Lady of Bellefonte Hospital, Scott
Ot hopedi ¢ Center, South Shore Physica
Therapy, Drs. Bal Bansal, Phillip Tibbs and
Bart Gol dman. The nedical records referred
to establish that as early as 1992 Stone was
seen and treated for | ow back problens,
i ncl udi ng neurogenic pain in the | unbar
spine. She received nedication
chiropractic mani pul ati on and physica
therapy. It was noted Stone had evi dence of
early degenerative changes in the | unbar
spine. The records also establish
nmuscul oskel etal problens in the upper back,
neck and shoul ders.

Dr. Bansal offered evidence by way of
report and deposition. He was of the
opi nion Stone had a disc herniation in the
| unbar spine with sonme nerve root
i nvol venent. He assigned a 13% i npai r nent
also noting that as a result of this
condition there was an additional 10% as a
result of “depression”. He acknow edged the
radi ol ogi st who reviewed the MR did not
find interpret (sic) the MR as show ng
nerve root inpingenent and surgery had not
been recomrended. However, Dr. Bansal also
stated that he personally read the MR and
found evidence of a small disc herniation



with nerve root entrapnent at the Sl | evel
on the left. Stone was al so diagnosed with
| umbar facet syndrone and bil atera
sacroilitis. Dr. Bansal’s exam nations
reveal ed not only what he considered to be a
herni ated di sc but al so showed nuscl e spasm
in the |unbar spine as well as certain

consi stencies on clinical exam

Dr. Tibbs saw Stone on referral from
Dr. Bansal in February 2001. Dr. Tibbs
reviewed a CT scan and post-CT nyel ogram
whi ch, in his opinion, showed no nerve root
conpression. He did not recomend surgery
and di agnosed facet disease with a
recomendation for facet blocks and work
har deni ng.

Dr. CGol dman exam ned Stone in July 2001
and revi ewed a nunber of nedical records and
speci al i zed studies, including a CT
nmyel ogram and MRI. He concl uded Stone’s
t ender ness on exam was i nconsi stent and the
range of notion limtation was voluntary.

He believed she had synptom exaggerati on.

Dr. CGoldman did not find evidence of nuscle
spasm atrophy or sensory deficiency. He
was of the opinion Stone woul d approxi mately
fall within a DRE category 1 with a O
inpairnment. He believed she was at a

maxi mum medi cal i nprovenent and w th work
har deni ng she woul d be able to return to
wor k wi t hout permanent restrictions.

The ALJ acknow edged Stone returned to
work with North Anmerican earning nore than
she did at the tinme of the injury. However,
he al so believed the nore credible testinony
came fromDr. Bansal as it related to
Stone’ s physi ol ogi cal inpairnment but
declined to find she had inpairnent as a
result of her “depression”. The ALJ al so
found Dr. Bansal credible as it related to
restrictions and as a result believed Stone
“cannot performthe work activities which
she did in the past and she feels that she



certainly could not sustain that type of
activity in the future.”

North American’s first challenge to the
ALJ" s decision addresses itself to the
guestion of objective nedical findings to
support a harnful change in the hunman
organism In doing so, North Anmerican
relies heavily upon G bbs vs. Prem ere Scal e

Co., Ky., 50 SwWBd 754 (2001). G bbs, of
course, was the initial decision addressing
what constituted objective nedical findings,
but this issue has been further devel oped in
St apl es vs. Konvel ski, Ky., 56 SWBd 412
(2001) and Ryan’s Family Steak House vs.
Thomason, Ky., 83 SWBd 89 (2002). In the
|atter two cases it becane clear the

| anguage used by the Legislature was

i ntended to be inclusive of standardized
physi cal and psychol ogi cal exam nati ons
performed by physicians and the use of
accept abl e di agnoses by physicians. North
American relied heavily upon its believe
that Dr. Bansal was erroneous and incorrect
in his interpretation of the MRl and in
finding the existence of a herniated disc.
Initially, we would state that Dr. Bansal
made it clear that in reaching this

concl usi on he personally reviewed the
speci al i zed studi es and reached his opinion
based upon his own review and did not rely
up (sic) the interpretation of these studies
by ot her physicians. At nost, we have a

di sagreenment of interpretation of
speci al i zed studi es perfornmed by physicians.
Wth such a disagreenent, the ALJ was sinply
faced with a conflict in the evidence

bet ween qualified physicians and it is the
ALJ who has the authority to pick and choose
fromthat evidence to determ ne what he
bel i eves to be the nore credible evidence.
Codel | Construction Co. vs. Dixon, Ky., 478
Swed 703 (1972) and Snyzer vs. B. F

Goodrich Chem cal Co., Ky., 474 SWd 367
(1971). Therefore, whether relying upon

G bbs, Staples or Thomason, there was
substanti al evidence of probative val ue upon
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whi ch the ALJ coul d concl ude the existence
of objective nedical evidence.

However, even if we were to believe
there were no herniated discs or if the ALJ
were to reach that conclusion, this would
not necessitate reaching the concl usion of
no objective nedical evidence. Specialized
testing, such as MR, CT scan or nyel ogram
is not a requirenent to support a finding of
obj ective nedi cal evidence. The existence
of nuscle spasm as found by Dr. Bansal
woul d be sufficient to neet this requirenent
in KRS 342.0011(1). Further, both Dr.

Bansal and Dr. Tibbs found evidence of facet
syndrone through the specialized testing.
Finally, Dr. Bansal concluded the clinica
exam nation supported by his ultinmate
diagnosis. A clinical examis a well -
accepted nedi cal practice and, as such,
nmeets the requirenment of objective nedica
evi dence. Al though Dr. Col dman di sagreed
significantly with Dr. Bansal’s testinony
and concl usions, there is nothing in the

evi dence that would require the ALJ to
follow Dr. Goldman’s opinions. Utimtely,
the ALJ was faced with a sinple disagreenent
in the evidence between physicians and whil e
t here was evidence to support the position
of North Anerican, there is also evidence to
support the position of Stone. |In those

ci rcunst ances, whet her we woul d agree or

di sagree with the ALJ, is irrelevant.

McCl oud vs. Bet h-El khorn Corp., Ky., 514
SWed 46 (1974).

North Anerican al so makes nunerous
references to what it believes would be
evi dence establishing Stone | acked
credibility since she initially denied any
prior |ow back problens. W acknow edge
there are inconsistencies in her testinony,
whi ch could have led to an ALJ finding she
| acked credibility. However, the ALJ is in
t he uni que position of not only review ng
the initial evidence but al so observing the
testinmony of the injured party. Credibility
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of witnesses is a unique factual finding and
such factual findings rest with the ALJ and
not the Wirkers’ Conpensation Board or any
ot her appellate body. KRS 342.285 and
Snyzer, supra.

North Anmerican challenges the ALJ' s
assessnent of the 3 nultiplier since Stone
has returned to work at the sane or greater
wage and is in the same job classification.
North Anmerican does acknow edge this Board s
previ ous decisions in Kentucky River
Enterprises, Inc., vs. Elkins, CaimNo. 00-
67419, Opinion rendered Novenber 28, 2001,
in which we held the 3 nultiplier could be
used even if the individual returns to work
at the sane or greater wage. North Anerican
attenpts to distinguish this and anot her
case. The problemw th which this Board is
faced, however, is that with the change in
the Wirkers’ Conpensation Act and the use of
the multipliers of 3, 2 and 1 begi nning on
July 14, 2000, these various sections of KRS
342.730(1)(c) are nutually exclusive of one
another. At the sane tinme of the decision
in Ball vs. Big Elk Creek Coal Co., Inc.,
Ky., 25 SWBd 115 (2000), both the enhancer
and the reducer could be used. |In cases
deci ded between Decenber 12, 1996 and July
14, 2000, this Board, as well as the courts,
acknow edged that the subsections of
.730(1)(c) required a differing anal ysis.
One applied to physical capacity, the other
sinply addressed itself to actual earnings.
While this Board would agree with the
overall intent of the Wirrkers’ Conpensation
Act m ght be better served were a mddle
ground avail abl e when an individual |acks
t he physical capacity to return to the sane
job but does, in fact, return to work at the
sane or greater wage, unfortunately we do
not believe the present version of the Act
permts us to find such a mddle ground. It
i s not unreasonable, in our opinion, and
certainly within Legislative authority, to
permt an individual who returns to work at
the sane or greater wage but who, in
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reality, |acks the physical capacity to
performthe sanme work they were doing at the
time of injury to have enhanced occupati ona
di sability benefits. Beginning in Decenber
1996, permanent partial disability ceased to
be a function of actual occupati onal
disability and instead becane a mat hematica
function of the AVMA inpairnent rating.
However, the Legislature, in attenpting to
consider the reality of actual occupationa
di sability, also provided a nmethod by which
the inpairnent rating and the factors to be
applied to that inpairnment rating could be
enhanced if there were an actual greater
occupational disability because of |ack of
physi cal capacity.

Havi ng concl uded that the Board properly considered
and di sposed of North Anerican’s clainms of error, we affirmthe

opi nion of the Wirkers’ Conpensation Board.
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