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BEFORE: GUI DUGLI, JOHNSQON, AND M NTQN, JUDGES.

M NTON, JUDGE: Delbert GCerald Shipman brings this appeal from
an order of the Fayette CGCircuit Court denying his notion for
post-conviction relief pursuant to RCr! 11.42. W affirm

In 1997, the Fayette County Gand Jury returned an
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i ndi ctment charging Shipman with nurder,< first-degree arson,

and third-degree burglary.? The charges were brought in

[N

Kentucky Rules of Crimnal Procedure.
2 Kentucky Revised Statutes (KRS) 507.020.
¥ KRS 513. 020.

* KRS 511. 040.



connection with the death of a firefighter who died while
conbating a house fire set by Shipman. Following a jury trial
Shi pman was found guilty of reckless honicide.® Shi pman  was
sentenced to a total of twenty-five years to serve. On direct
appeal, the Suprenme Court affirmed Shipman’s convictions and
sent ence.

On June 21, 2002, Shipman filed a notion to vacate his
sentence pursuant to RCr 11.42. The notion clainmed that for
various reasons, Shipman had received ineffective assistance of
trial counsel. Follow ng an evidentiary hearing, the trial
court denied Shipman’s notion for post-conviction relief. Thi s
appeal foll owed.

During the police investigation of the arson, one
Steven Mayes confessed to two witnesses that he had started the
fire that resulted in the fireman’s death.® At trial, defense
counsel sought to introduce the confession through a police
of ficer. The Commonweal th objected that the confession shoul d
not be admtted on the basis that Mayes was hinself inconpetent
to testify because of nental retardation and other nental
probl ens. Following a hearing at which an expert wtness for
t he Commonwealth attested to Mayes's |ack of capacity, the tria

court ruled Mayes' s confession i nadm ssible.

> KRS 507. 050.

® Mayes |l ater recanted his confession.
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On  direct appeal , Shi pman  argued that Mayes’ s
i nconpetency was irrelevant to the admssibility of his
confession; however, the Supreme Court rejected this argunent,
noting that the trustworthiness of a hearsay statenent against
penal interest is a prerequisite to its admssibility.

The gravanen of Shipman’s allegation of ineffective
assistance of counsel is that trial counsel should have
anticipated that the Commonwealth woul d challenge the adm ssion
of Mayes’'s confession and that the Commonwealth would support
its challenge by expert testinony and should, therefore, have
retained an expert for the defense in support of the
adm ssibility of Mayes’s confession.

Strickland v. Washington,’ sets forth the standard of

review for an ineffective assistance of counsel claim

First, t he def endant must show that
counsel's performance was deficient. Thi s
requi res showi ng that counsel nade errors so
serious that counsel was not functioning as
the "counsel" guaranteed the defendant by
the Sixth Amendment. Second, the defendant
must show that the deficient performance
prejudiced the defense. This requires
showi ng that counsel's errors were SO
serious as to deprive the defendant of a
fair trial, a trial whose result i's
reliable.B

" 466 U S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).

8 1d. at 687, 104 S.Ct. at 2064, 80 L.Ed.2d at 693.



To show prejudice, "[t]he defendant nust show that
there is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would have
been different. A reasonable probability is a probability

sufficient to undermnmi ne confidence in the outcone."®

Finally,
there exists a strong presunption that counsel's perfornmance was
effective.

Shi pman does not identify any expert w tness who woul d
have testified favorably regarding Mayes' s conpetency to provide
a confession that would be admssible as a statenent against
penal interest. Further, at the conpetency hearing, the
Commonweal th’s expert testified that Mayes had an 1Q in the
range of 48 to 58 and that anything below 70 is considered
definite retardation. The expert further testified that nore
often than not Mayes did not have the capacity to perceive
accurately a matter and testify concerning the nmatter, nor did
he have the capacity to understand the obligation to tell the
truth.

Hence, even if trial counsel had been able to |ocate

an expert witness to testify that Mayes was conpetent, in |ight

of the convincing testinony of the Commonwealth’ s expert, there

°1d. at 695, 104 S.Ct. at 2068, 80 L.Ed.2d at 698.

0 |d. at 690, 104 S.Ct. at 2052, 80 L.Ed.2d at 694; Taylor v.
Commonweal th, Ky., 63 S.W3d 151, 160 (2001).




is not a reasonable probability that the trial court would have
ruled Mayes’s confession adm ssible. Shipman was not prejudiced
by trial counsels’ failure to retain an expert if one could, in
fact, have been | ocat ed.

Shipman also argues that he received ineffective
assi stance because trial counsel failed to seek a handwiting
expert to review a note found crunpled on the dashboard of
Shipman’s girlfriend s car. The note stated, “Sorry that
[ Shi pman] has to die for sonmething we did.” At the evidentiary
hearing, one of Shipman’s defense attorneys testified that a
handwiting expert was not contacted because trial counsel did
not know who wote the note and because the note cane from a
famly nmenber of Shipman’s and it was possible that a famly
menber manufactured the note. Trial counsel testified that it
could be said that it was a better strategy not to connect an
author to the note because, then, anyone could have witten it.
As trial counsels’ decision in this regard was sound trial
strategy, trial counsel did not provide deficient performnce by
failing to hire a handwiting expert.?'?

Shi pman al so argues that the trial court erred by not
granting him an evidentiary hearing on trial counsel s’
ineffectiveness in not noving for a change of venue and his

all egation that prosecution witnesses were paid in return for

1 Strickland, 104 S.Ct. at 2066.



their testinony. However, Shipnman did not brief these issues.
Normal |y, assignnents of error not argued in an appellant's
brief are waived.' Hence, we will not address these issues on
the nerits. W note, however, that we have exam ned these
argunents and find themto be unpersuasive.

For the foregoing reasons, the judgnent of the Fayette

Crcuit Court is affirned.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Irvin J. Halbleib Gregory D. Stunbo
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Assi stant Attorney General
Frankfort, Kentucky

12 Conmonweal th v. Bivins, Ky., 740 S.W2d 954, 956 (1987).
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