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BEFORE: COVBS, TACKETT, and VANMETER, Judges.

COVBS, JUDGE. Robbie L. dark has appealed froma fina

j udgnment of the Marshall G rcuit Court entered on Decenber 18,
2002, which sentenced himto five-years’ inprisonnent. Cark
had entered conditional guilty pleas to charges of failing to

regi ster as a sex offender and of being a persistent felony

of fender in the second degree (PFOI1). As we conclude that the

trial court did not err by denying Brown’s notion to dism ss the

PFO Il charge, we affirm



In 1998, dark was convicted by a McCracken Circuit
Court of four counts of use of a mnor in a sexual performance,
one count of first-degree sodony, and one count of first-degree
sexual abuse. He was sentenced to five-years’ inprisonnent.
After his release fromprison, Cark registered in Livingston
County as a sex offender pursuant to Kentucky' s sex offender
registry statute (KRS' 17.510) -- conmonly known as Megan's Law.

According to information obtai ned by the Kentucky
State Police, Cark noved to Marshall County with his girlfriend
and her three children in May 2002. He failed to register as a
sex offender in Marshall County or to notify probation and
parol e of his address change. He was arrested and indicted for
failure to register as a sex offender and for being a persistent
felony offender in the second degree.

Clark noved to dismss the PFO Il charge, arguing that
convi ction under the PFO statute woul d anount to an
i nper m ssi bl e doubl e enhancenent of his punishnent. Follow ng a
hearing, the trial court refused to dism ss the charge. Pursuant
to a plea agreenent with the Coormonweal th, Cark entered his
conditional plea of guilty to the charges, and the trial court
sentenced himto five-years’ inprisonnent. This appea

f ol | owed.
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G ark acknow edges that his duty to register as a sex
of fender arose as a consequence of his MCracken County
convi ctions and concedes his guilt for having failed know ngly
to conmply with the registry requirenents. However, he presents
an argunent of first inpression as to the Megan’s Law
requi renents, contending that the PFO Il charge constitutes an
unperm ssi bl e attenpt at doubl e enhancenent of his puni shnent
for the McCracken County convictions. W disagree.

Clark’ s 1998 felony convictions in McCracken Grcuit
Court classified himas a sex offender. He was then indicted

for knowngly failing to register as a sex offender under KRS

17.510. dark’s six prior sex offenses -- along with the
i mredi ate offense of failing to register -- involve separate and
distinct acts. They constitute separate felonies. It was the

fact of Clark s conviction of these several separate felonies
whi ch subjected himto the PFO statute, a sentence enhancenent
provi sion generally applied without regard to the nature or

el ements of the particular underlying felonies.

The prohibition agai nst what has been dubbed “doubl e
enhancenent” protects against the inposition of nore than one
puni shment for the sane act. |In this case, Cark was punished
separately for separate acts. He was punished for his sex
of fenses, including use of a mnor in a sexual performance,

sodony, and sexual assault; he then was punished for failure to
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register as a prior sex offender with respect to another set of
sex offenses. Hi's punishnment was enhanced sol ely because of the
conm ssion of separate but nultiple felonies within a specific
period of time. Thus, the prohibition against nmultiple
puni shnments for the sane offense has not been offended.
Application of the PFO statute was appropriate here and did
constitute an inperm ssi bl e doubl e enhancenent of Cark’s forner
fel ony convictions.

Consequently, the judgnent of the Marshall Circuit

Court is affirned.
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