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BEFORE: PAI SLEY AND TACKETT, JUDGES; AND HUDDLESTON, SEN OR
JUDGE. !

PAI SLEY, JUDGE. This is an appeal froma judgnent entered by

the Bell Crcuit Court reversing and remandi ng an adm ni strative

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



deci sion of the appellant, Commonweal th of Kentucky, Cabinet for
Heal th Services. For the reasons stated hereafter, we affirm
The Kentucky W C program was established to provide
specified food itens to eligible participants who present the
proper vouchers to approved vendors, who are then reinbursed
t hrough a centralized WC account. Investigators periodically
make undercover purchases to ensure that WC vendors conply with
appl i cabl e regul ations, including restrictions agai nst charging
the WC program nore than the current retail prices charged to
custoners who are not WC participants.
Appel | ee Mevel i ne Carnes, d/b/a Mev’'s Grocery, owns
and operates a grocery store in Bell County which served as a
vendor in the Kentucky WC program During June and July 2001
an investigator nade three conpliance visits to appellee’ s store
to purchase nultiple itenms by using WC vouchers. It is
undi sputed that on each occasion the WC program was charged
nmore for mlk than the price listed on the dairy shelf.
Appel | ee asserted, however, that the prices charged were the
same as those charged to all custoners for mlk on the dates in
guestion, and that any inconsistencies between the |listed shelf
prices and the charged prices resulted fromher error in failing
to change the posted mlk prices as they periodically fluctuated

according to changes in the prices charged by suppliers.



Appel | ant advi sed appell ee by certified mail that she
woul d be disqualified fromoperating as a WC vendor for three
years due to the pricing discrepancies. On Cctober 5, 2001,
appel | ant received appellee’s tinely request for an appea
hearing. A hearing was conducted and on January 28, 2002, a
final order disqualifying appellee fromparticipating in the WC
program was entered and mailed to her. The Bell Circuit Court
subsequently reversed and remanded the matter for a new hearing
due to appellant’s failure to tinely notify appellee of its
decision. This appeal followed.

The federal government regul ates the nethod by which a
W C vendor may administratively appeal an adverse agency acti on.
7 C.F.R 8246.18 (2001) provides in pertinent part as follows:

(b) Full adm nistrative review procedures.

The State agency nust devel op procedures for a

full administrative review. . . . At a mninum

t hese procedures nust provide the vendor or |oca
agency with the foll ow ng:

(9) Witten notification of the review
deci sion, including the basis for the
decision, within 90 days fromthe date of
recei pt of a vendor’s request for an
adm nistrative review, and within 60 days
fromthe date of receipt of a | ocal agency’'s
request for an admnistrative review These
timeframes are only administrative
requirenents for the State agency and do not
provide a basis for overturning the State
agency’ s adverse action if a decision is not
made within the specified tinmefrane.
(Enphasi s added.)
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The state of Kentucky conplied with this federal nandate by
enacting various adm nistrative regul ations including 902 KAR
4:040(15)(4) (2001), which provides:

The final order of the cabinet shall be forwarded
to the appellant no later than sixty (60) days
fromthe date of receipt of the witten request
for hearing, unless the appellant waives this
date in witing. (Enphasis added.)

Here, it is undisputed that 115 days passed between
the date of appellee’s witten request for an adm nistrative
appeal, and the date on which appellant’s final order was
forwarded to appellee. Although 115 days obvi ously exceeded
both the state and the federal tinmefranme requirenents, appell ant
urges us to find that the 60-day state requirenment conflicts
with, and therefore is preenpted by, the 90-day federa
requi renent. Moreover, appellant asserts that since 7 CFR
8246.18(b) (9) specifies that a violation of the 90-day federa
period is not “a basis for overturning the State agency’s

adverse action,” there is no basis for overturning appellant’s
deci sion due to its nonconpliance with either the 60-day or the
90-day tinmeframe. We disagree.

Sinply put, we are not persuaded that the 60-day state
timeframe set out in 902 KAR 4:040(15)(4) is preenpted by the
90-day federal tinefranme set out in 7 CFR 246.18. The Kentucky

Suprene Court addressed the issue of the federal preenption of



state laws in Conmonwealth v. Telcom Directories, Inc., Ky., 806

S.W2d 638, 640 (1991), noting:

As a general statenent, preenption occurs
when Congress, in enacting a federal statute,
expresses a clear intent to preenpt state
law, . . .; when there is outright or actua
conflict between federal and state |aw, -
where conpliance with both federal and state |aw

is in effect physically inpossible, . . .; where
there is inplicit in federal law a barrier to
state regulation, . . .; where Congress has

| egi sl ated conprehensively, thus occupying an

entire field of regulation and | eaving no room

for the states to suppl enent federal |aw,

or where the state | aw stands as an obstacle to

t he acconplishnment and execution of the ful

obj ectives of Congress. (Citations omtted.)

Here, as 7 CFR 8246.18(b) specifically indicates that
it is intended to serve only as a m ni num gui deli ne for the
devel opnent of the adm nistrative review procedures which each
state nust develop in order to participate in the WC program
the federal regulation does not show a “clear intent to preenpt
state law.” Telcom 806 S.W2d at 640. Mdreover, as 7 CF.R
8246.18(b) specifies only the mninmumrights which states nust
provi de, Kentucky’'s nore restrictive tinmefrane and its om ssion
of the federal |anguage regarding tinmefrane violations sinply do
not conflict with the federal regulation or create a situation
in which a party would find it inpossible to conmply with both
state and federal regulations. Telcom 806 S.W2d at 640.
Finally, since 7 CF. R 8246.18(b) requires appellant to devel op

full adm nistrative review procedures, there is no nerit to the
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argurment that the state tinmeframe violates any federal barrier
to state regulation, that it violates conprehensive federa

| egislation, or that it prevents the acconplishnment and
execution of federal objectives. Telcom 806 S.W2d at 640.
conclude, therefore, that the trial court did not err by
reversing and remandi ng the adm nistrative order.

The court’s judgnment is affirmed.
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