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BEFORE: KNOPF, TACKETT AND VANVETER, JUDCGES.

VANMETER, JUDGE. This is an appeal froma summary judgnent
entered by the Jefferson Crcuit Court dismssing appellant

Dwm ght V. Cave's claimof |egal mal practice against appellee
George R O Bryan. For the reasons stated hereafter, we reverse

and remand for further proceedi ngs.

In July 1997, daude W Cave (“d aude”) sought |ega

assi stance from O Bryan to inplement an estate plan.! daude’s

! The record reveals that the value of the real estate was $80,000. Although
the record does not clearly disclose the value of C aude's personal estate,
appellant’s allegation that Doris’ renunciation reduced his share from one-



pl an, as evidenced by his will and a deed,? both of which were
executed on August 12, 1997, was to |l eave his residential rea
property to his wife, Doris, and the remainder of his estate,
essentially his personal property, to three sisters and two
nephews, including appellant.® The deed prepared by O Bryan
conveyed the real property from Cd aude, individually, to O aude
and Doris as joint tenants with right of survivorship.

Gl aude di ed August 2, 1999, and his will was adnmitted
to probate on August 30, 1999. On January 28, 2000, Doris
executed and recorded a rel ease under KRS 392.080% renouncing her
interest in Claude’s wll. Because title to the real estate
passed to Doris at C aude’ s death under the deed’ s survivorship
cl ause, the real estate was not an issue in the renunciation.

Thus, by renouncing her interest in the will, Doris becane

fourth to one-eighth and damaged hi m by $14, 000 i ndi cates that the persona
estate’s value was approxi mately $112, 000 ($14,000 x 8).

2 See al so Appellant’s Deposition, April 16, 2002, pp. 14-17 (appellant
testified that Caude told himthat appellant would get sone noney under the
will, while daude’s wi dow, Doris, would get the house and lot).

3 The record discloses that Doris, Caude’s second wife, was married to him
approximately fifteen years, and that C aude did not have children

Apparently one sister predeceased C aude, since appellant’s conplaint alleges
that he woul d have received one-fourth (¥ of the remainder but for Doris’
renunci ation of the wll.

4 KRS 392.080(1) states in pertinent part:

When a husband or wife dies testate, the surviving spouse
my . . . release what is given to himor her by will, if
any, and receive his or her share under KRS 392.020 as if
no will had been made, except that in such case the share
in any real estate of which the decedent . . . was seized
of an estate in fee sinple at the tine of death shall be
only one-third (1/3) of such real estate.



entitled to receive, pursuant to KRS 392. 020, one-half (%) of
Cl aude’ s personal property, thereby effectively reducing the
shares intended for his sisters and nephews, including
appel l ant.®> Therefore, instead of Doris receiving a house and
l ot worth $80, 000, and C aude’s surviving sisters and nephews
recei ving approxi mately $112, 000 or $28, 000 each, Doris received
property worth $136, 000,° while O aude’s sisters and nephews
recei ved $56, 000 or $14,000 each.’ |f the real property had been
left to pass under the will, Doris’ renunciation wuld have
resulted in her receipt of property worth $82,666.% As this
anount is approximtely the value of the house and |ot, she
woul d have had little incentive to renounce the wll.

In Novenber 2000, appellant filed a conplaint with the
Jefferson Circuit Court alleging that O Bryan had negligently

failed to advise C aude that the shares i ntended for the

5> KRS 392.020 states:
After the death of the husband or wife intestate, the
survivor shall have an estate in fee of one-half (1/2) of

the surplus real estate of which the other spouse . . . was
sei zed of an estate in fee sinple at the tine of
death . . . . The survivor shall also have an absol ute

estate in one-half (1/2) of the surplus personalty left by
t he decedent.

® The house and | ot, valued at $80,000, plus one-half (% the persona
property, valued at $56,000, equals $136, 000.

"I'n percentage terms, under Claude’s original plan, Doris would have received
42% of Claude’s estate and his sisters and nephews 58% Because of the deed
and renunciation, Doris received 71% of C aude’s estate, and his sisters and
nephews received 29%

8 One-third of the house and |ot, $26,666, plus one-half (% the persona
property, $56,000, equals $82,666. KRS 392.020 and 392.080(1).



beneficiaries woul d be reduced if Doris renounced her interest
inhiswll, and that if he had been advised of that risk,

Cl aude woul d not have executed the deed giving Doris a right of
survivorship. The circuit court granted O Bryan’s notion for
sunmary j udgnment because no “apparent evidence” existed to
refute O Bryan’s contention that he net the standard of care
owed to Claude. The court also held, based on Coffey v.
Jefferson County Board of Education, Ky. App., 756 S.W2d 155,
156 (1988), that appellant | acked standing to bring the | ega
mal practice claimsince he was not OBryan's client.® This
appeal foll owed.

Appel I ant rai ses two nmai n argunents on appeal : (1)
even though he was not O Bryan’s client, he has standing to
bring the mal practice action because an attorney who provides
estate planning services, such as O Bryan, owes a duty of care
to the testator’s intended beneficiaries; and (2) the circuit
court erroneously held that no evidence exists to prove

O Bryan’s negligence. W agree with both contentions.

°In Coffey, a defendant in a negligence action entered into an agreed
judgrment for danages and then attenpted to assign his subsequent |ega

nmal practice claimagainst his attorney. This court held the assignnment void
as against public policy and upheld the trial court’s judgnent in favor of
the former attorney, stating that a | egal mal practice claimcannot be

mai nt ai ned wi t hout proof that the alleged negligent conduct resulted in
specific damage to the client. 756 S.W2d at 156. Based on this | anguage,
the circuit court below inposed a privity requirement on appellant’s attorney
mal practice action. Qur viewis that Coffey cannot be read so narrowy.



Hi storically, the rule in many jurisdictions was that
absent fraud, collusion, or privity of contract, an attorney was
not liable to a third party for professional malpractice. E. g.,
Nat i onal Savi ngs Bank v. Ward, 100 U.S. 195, 200, 25 L.Ed. 621,
623 (1880). In Kentucky, the rule was stated slightly
differently, as being that an attorney is not ordinarily liable
to third persons for acts conmtted in the representation of a
client, unless such acts are fraudulent or tortuous and result
ininjury to third persons. Rose v. Davis, 288 Ky. 674, 157
S.W2d 284, 284-85 (1941).1°

Contrary to the circuit court’s ruling in the present

case, 1!

appel l ate courts in recent decisions have not required
privity as a prerequisite for attorney liability. In HII v.
Wllnott, Ky. App., 561 S.W2d 331 (1978), a physician filed a

mal practi ce action against the attorney who represented the

10 overrul ed on other grounds, Penrod v. Penrod, Ky., 489 S.W2d 524, 528
(1972). The facts of Rose involved a claimby a husband agai nst his former
wi fe's attorney.

1 The holdings in Coffey v. Jefferson County Board of Education, Ky. App.
756 S.W2d 155 (1988), and Mtchell v. Transanerica |Insurance Co., Ky. App.
551 S.W2d 586 (1977), do not mandate a different result. The facts of
Mtchell involved a claimagainst a Kentucky attorney who | et a Kentucky
statute of limtations expire. Utimtely, the plaintiffs settled with the
original tortfeasor in an Indiana court, for nore than the Kentucky attorney
had attenpted to settle the case in Kentucky. The court in Mtchell noted
that while nal practice was assunmed, not every mal practice case carries a
right to a nonetary judgnment, absent a showing that the attorney’s wongful
conduct deprived the client of sonething to which he or she otherw se woul d
have been entitled. 551 S.W2d at 587-88 (citing Thonpson v. D Angelo, 320
A.2d 729 (Del. Super. 1974)). The facts of Coffey involved a collusive
assignment of a legal malpractice claim which this court held was void as
agai nst public policy. In addition, the facts of the case discl osed no proof
of damages to anyone as a result of the alleged malpractice. Coffey relied
on Mtchell for the holding that proof of damages is required.
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plaintiff in a mal practice suit against him In discussing
whet her the adverse party’s attorney owed a duty to the
non-client plaintiff, the court stated that “‘[a]ln attorney may
be liable for danage caused by his negligence to a person
intended to be benefited by his performance irrespective of any
lack of privity . . . .’ (Enphasis added). W believe this to
be a proper statenment of the law in this Cormmonwealth.” 561
S.W2d at 334 (quoting Donald v. Garry, 19 Cal.App.3d 769, 771,
97 Cal .Rptr. 191, 192 (1971)). The court in H Il ultimately
concl uded that an adverse party in a prior |lawsuit was not an
i ntended beneficiary of the attorney’s services. 1ld. at 335, %
Subsequently, in a malpractice action in Seigle v.
Jasper, Ky. App., 867 S.W2d 476 (1993), a panel of this court
rejected the attorney’s defense of lack of privity of contract.
The case was filed by real estate purchasers whose | ender
required a title exam nation. The attorney who perfornmed the
exam nation had an ongoing relationship with the | ender and
directed his title opinion to that |ender, even though the
purchasers paid for the title exam nation through |oan closing
costs paid to the Iender. Relying on HIl, 561 S.W2d at 334,
this court reversed a summary judgnent in favor of the attorney,

hol ding that an attorney may be held liable to a third party who

12 The court noted that the attorney possibly could have been subject to a
nmal i ci ous prosecution action by the adverse party, but that cause of action
had not been pled in the case.



was i ntended to be benefited by his performance, despite a | ack
of privity. 867 S.W2d at 483.

In Sparks v. Craft, 75 F.3d 257, 261 (6'" Cir.

1996) (appl yi ng Kentucky law), the nother of a notorist who died
in an autonobil e accident brought a | egal nal practice action
agai nst the attorney who represented her son’s estate but had
allowed the statute of Iimtations to expire. In affirmng the
district court’s holding that the nother had standing to sue in
her personal capacity, the Sixth Crcuit Court of Appeals
stated: “[l]t is icing on the cake to point out that there is no
privity requirenment for legal mal practice actions in Kentucky.
Even certain persons who are not a |awer’s clients can recover
for damages caused by the |l awer’s negligence.” 1d. at 261
(citing Hill, 561 S.W2d at 334; Seigle, 867 S.W2d at 483).

As Kentucky law clearly permts intended beneficiaries
to hold attorneys |liable for damages caused by negli gent
performance, irrespective of privity, the question is thus
reduced to the application of this rule to clainms by wl|l
beneficiaries agai nst estate planning attorneys. The clear
trend anong courts is to hold that estate beneficiaries are
intended to benefit fromthe services rendered by attorneys to
their clients. See, e.g., Stowe v. Smth, 184 Conn. 194, 198,
441 A 2d 81, 83-84 (1981) (failure of attorney to prepare estate

pl an according to decedent’s wi shes would inflict injury on
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i ntended beneficiary); Mlane v. Russell, 131 IIl.2d 509, 519-
20, 546 N E. 2d 499, 504 (1989) (beneficiaries under a will were
“i ntended beneficiaries” of the attorney-client relationship);
Wal ker v. Lawson, 526 N. E. 2d 968 (I nd. 1988) (beneficiary under
a wll has standing to bring a nal practice action agai nst
attorney who drafted the will); Schreiner v. Scoville, 410
N.W2d 679, 682 (lowa 1987) (an attorney “owes a duty of care to
the direct, intended, and specifically identifiable
beneficiaries of the testator as expressed in the testator’s
testanentary docunents”); Donahue v. Shughart, Thonpson &
Kilroy, P.C., 900 S.W2d 624, 628 (Mb. 1995) (attorney’s duty to
advance client’s interest is served by recognizing liability to
i ntended beneficiary of a testanentary transfer).

Therefore, in light of current Kentucky |aw, we
conclude an attorney owes a duty of care to the direct,
i ntended, and specifically identifiable beneficiaries of the
estate planning client, notw thstanding a | ack of privity.?®
Applying this “intent to directly benefit” standard to the facts
alleged in the present case, O Bryan owed a duty of care to
appellant as a third-party beneficiary who was directly and

specifically identified in Claude’s will. Gven that O Bryan

13 W do not address the issue as to whether persons not nanmed in estate

pl anni ng docunents could bring a claimagainst the estate planning attorney.
That issue is not before us because appellant clearly was nanmed in C aude's
will and clearly was intended to benefit from O Bryan’s perfornmance.



owed a duty of care to Claude’s identifiable will beneficiaries
who were not his clients, it follows as a matter of |law that the

circuit court misapplied Coffey to this case.

Next, appellant argues the circuit court erroneously
held that no evidence exists to prove O Bryan’s negligence. W
agree. First, the record discloses that appellant’s expert
witness would testify at a trial as to the standard of care owed
by attorneys in estate planning, the consequences of joint
ownership of real property with the right of survivorship, and
the risk that a spouse nay renounce a will and take persona
property bequeathed to third parties, especially when
beneficiaries are related to the spouse only by affinity.
O Bryan seens to argue that he only prepared the docunents as
directed by O aude, who the record indicates had only a third
grade education. Based on the standard for summary judgnent as
expressed in Steelvest, Inc. v. Scansteel Service Center, Inc.,
Ky., 807 S.W2d 476, 483 (1991),' we do not believe it would be
i npossi ble for appellant to produce evidence at trial warranting

judgnment in his favor. On the one hand, the will and deed

4 The existence of a duty presents a question of |aw to be deternined by the
court. Millins v. Commponweal th Life Insurance Co., Ky., 839 S.W2d 245, 248
(1992).

15 The Kentucky Suprene Court in Steelvest, Inc. v. Scansteel Service Center
Inc., Ky., 807 S.W2d 476, 480 (1991), stated: “The trial judge nust exam ne
the evidence, not to decide any issue of fact, but to discover if a rea

i ssue exists. It clearly is not the purpose of the summary judgrment rule, as
we have often declared, to cut litigants off fromtheir right of trial if
they have issues to try.”



clearly expressed an estate plan which was ultinmately frustrated
by Doris’ renunciation of the will. On the other hand, O Bryan
provi ded self-serving testinony that he was nerely the scrivener
of documents who acted at the direction of a client, albeit one
with only a third-grade education.® Additionally, for reasons
not made clear in the record, appellant was never given the
opportunity to depose Doris. Cearly, issues of material fact
exi st which are suitable for determ nation by the finder of
fact, and summary judgnent was i nappropriate.

The Jefferson Crcuit Court’s sunmary judgnent is
reversed and remanded for proceedings consistent with this
opi ni on.

ALL CONCUR.

16 O Bryan argues that Claude’s estate plan was frustrated by Doris’

renunci ation, rather than by any negligence on his part. Wile that may be
true postnmortem any negligence occurred at the tine the estate plan was

i mpl enented. Doris had an absolute right to renounce the will, but in doing
so she was entitled to only one-half of the personalty and one-third of the
realty. As noted previously, if the real property had passed under the terns
of the will instead of by the deed, Doris would have had little incentive to
exercise her right to elect against the will. Caude’ s plan then would have
been carried out. The effect of the deed, however, was actually to encourage
Doris to renounce the will. O Bryan stated in his deposition testinony that
he advi sed Cl aude that a survivorship deed woul d pass the property to Doris
wi t hout having to go through probate, and C aude directed the preparation of
the deed “because he wanted there to be no problens or hassles when he died.”
This testinony, however, ignores the fact that a specific devise, properly
drafted, al so passes property without having to go through probate. See
Stewart v. Morris, 313 Ky. 424, 231 S.wW2d 70, 71 (1950) (court held “the
interest of a devisee vests the instant of testator’s death”); 2 James R
Merritt, Kentucky Practice, Probate Practice and Procedure § 1341 (1984) (“A
cl assi c exanpl e of a nonprobate asset is |and which passes directly to the
heir or devisee”). In addition, if Caude wanted “no problens or hassles”, a
properly drafted anti-terrorem cl ause woul d have gone a |l ong way to insuring
that none of the will beneficiaries caused any “problens or hassles.”
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