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BEFORE: BAKER, KNOPF, AND TACKETT, JUDGES.

KNOPF, JUDGE: On Cctober 22, 1999, M nta Bl ankenshi p was
driving herself and five friends to school southbound al ong
Kent ucky Hi ghway 61 in Adair County when the right side of her
vehicle strayed fromthe paved surface onto a dirt and grass

sl ope. Apparently the vehicle straddled the fog Iine at the



edge of the pavenent for about twenty yards then collided with
and uprooted a heavily anchored mail box. The vehicle rolled
conpletely over, struck a fence at the bottom of the slope, and
canme to rest facing north. Blankenship and four of her
passengers survived the accident with only mnor injuries, but
one of the passengers, Jeffery Caywell, suffered a massive head
injury and died. Caywell’s parents and estate brought suit
agai nst Bl ankenshi p and agai nst Tonmy and Marsha Gider, the
owners of the mailbox. Prior to trial, Blankenship settled. In
Sept enber 2002, the Adair Crcuit Court tried the case agai nst
the Giders. After three days of testinony, the jury returned a
defense verdict. It found that the Giders were not |iable for
G aywel |’ s death and that Bl ankenshi p bore one-hundred percent
of the fault. The trial court entered judgnent in accordance
with this verdict on Septenber 18, 2002. Appealing fromthat
judgnment, the Caywells contend that several errors by the tria
court rendered the trial unfair. W agree at |east that the
testinmony of their expert w tness should not have been excl uded.
In addition to the box itself, the mail box consisted
of a steel pole about five inches in dianeter that was anchored
in nearly half a ton of subsurface concrete. The O aywells’
theory at trial was that a violent collision with this mail box
apparatus had caused the vehicle to roll over and thus had

turned what would likely have been a nerely frightening m shap



into a tragedy. The Giders sought to show that the vehicle had
overturned as a result of going down the slope and not as a
result of colliding with the mail box.

The C aywells contend on appeal that the trial court
shoul d have directed a verdict on the issue of liability against
the Giders. The Giders breached KRS 179.240, they maintain, a
safety statute that requires owners of land “situated along a
public road” to renove obstacles fromthe right-of-way al ong
their property. That breach, they contend, constitutes
negli gence per se and entitled themto a directed verdict.

We are not persuaded that KRS 179.240 applies in this
case. That statute appears in a chapter primarily concerned
wi th the mai ntenance of county roads. The roadway involved in
this case is a state highway. KRS 177.106 governs encroachnents
al ong state hi ghways and requires anyone causi ng or maintaining
such an encroachnent to obtain a permt for it fromthe
Departnent of H ghways. It is this latter statute, we believe,
and not KRS 179. 240, that applies to the Giders’ mailbox. The
C aywel I s have not alleged that the Giders breached KRS
177. 106.

Even if there was such a statutory breach, noreover
or even if we were to assune that the Giders were negligent for
havi ng created an unreasonable risk of foreseeable harmto

not ori sts unfortunate enough to collide with their steel and



concrete behenoth,! negligence, whether per se or otherw se, does
not give rise to liability unless it is the proxi mte cause of a
conpensabl e injury.? A factual dispute over the proximte cause
of an injury, then, will preclude a directed verdict even if
there is no dispute about the defendant’s negligence.

Here, there was a factual dispute about the causative
role of the mailbox. The Giders presented expert testinony by
an accident reconstructionist to the effect that the mail box
essentially gave way to the vehicle by comng entirely out of
the ground. According to this expert, the vehicle ran over the
mai | box and onto the steep slope, which caused it to roll. The
vehi cl e woul d have roll ed over, he opined, even had the nail box
not been there. Cdaywell’ s injuries were |ikely suffered during
the roll over. In light of this testinony, the jury' s verdict
exonerating the Giders fromliability was not pal pably or

flagrantly agai nst the evidence. The trial court did not err,

1 &f. Rogers v. Daigle, 643 So. 2d 758 (La.App. 1994)
(characterizing such overly rigid and heavy nuil boxes as “letha
roadsi de hazards.”)

2 Wod v. Weth-Ayerst Laboritories, Ky., 82 S.W3d 849 (2002);
Estate of Wieeler v. Veal Realtors & Auctioneers, Ky. App., 997
S.W2d 497 (1999); Laughlin v. Lankin, Ky. App., 979 S.w2d 121
(1998) .




therefore, by denying the notion for directed verdict and
submitting the question of the Griders’ liability to the jury.?3

The O aywel s next contend that the trial court erred
when it struck the testinony of their reconstructionist, a state
trooper with training and experience in the field, who opined
that the collision with the mail box probably did cause the
vehicle to overturn. Anmong the evidence he had observed was a
tire track through the grass froma point where the vehicle was
likely to have left the road on a line a few feet off the
pavenent to the place where the mail box had stood. The trooper
testified that the track probably showed the path of the
Bl ankenshi p vehi cl e.

On cross-exam nation the trooper admtted that he did
not exam ne the scene until the day foll ow ng the accident and
by that tinme, he acknow edged, other vehicles had driven through
it. In response to counsel’s |eading question, the trooper
agreed that he had assuned the track through the grass had not
been made by one of these other vehicles. At that point counse
noved to strike the trooper’s testinony in its entirety on the
ground that an expert opinion offered by a police officer “may

not be based on any assunption.”* The trial court agreed that

3 Lewis v. Bledsoe Surface M ning Conpany, Ky., 798 S.W2d 459
(1990) .

“ Al exander v. Swearer, Ky., 642 S.W2d 896, 897 (1982).




this rule applied in these circunstances and adnoni shed the jury
to disregard everything the trooper had said.

Experts may not testify as to their opinions unless it
appears that the opinions are both reliable and relevant.> A
reliable opinion is one based upon both an accurate
determ nation of sufficient facts and inferences fromthose
facts that logic, testing, peer review, and other specialized
experiences have shown to be cogent.® The rule agai nst expert
assunptions serves this reliability requirenent by helping to
ensure that the expert’s opinion is not nerely specul ative but
has an adequate factual underpinning.’

We are persuaded that the trooper’s purported
assunption in this case did not indicate that he was nerely
specul ating and thus that it did not require the striking of his
testinmony. There was anple evidence in addition to the tire
track to support the trooper’s opinion that the vehicle had
followed a path partly on and partly off the pavenent until it

struck the mail box. The surviving passengers testified that

® Goodyear Tire and Rubber Company v. Thonpson, Ky., 11 S.W3d
575 (2000).

6 1d.

" See Al exander v. Swearer, supra (Oficer’s inference that
debris pattern at accident site indicated a particular point of
contact was no nore likely than other inferences and thus
anounted to inadm ssible specul ation.)




that is what happened, and the damage to the vehicle showed
plainly that the vehicle had collided nore-or-less head on with
the mail box slightly to the passenger side of the vehicle’s
center line. |Indeed, the Giders’ own expert thought that such
a path was likely. In these circunstances, we believe that the
possibility that another vehicle nmade the tire track went to the
wei ght of the trooper’s testinony rather than to its

adm ssibility. The trial court erred by ruling otherwi se. The
error, furthernore, cannot be deenmed harm ess. As noted above,
whet her the collision with the mail box was a substantial cause
of Claywell’s death was the key issue in the case. The
trooper’s testinony pertaining to that issue could have led to a
di fferent verdict.

Because we have determ ned that the Claywells are
entitled to a newtrial, their other allegations of error are
noot. We shall conment briefly, however, on issues apt to arise
on remand. The trial court’s jury instructions did not m sstate
the Giders’ duty, which, in the absence of a valid statutory
claim was the general duty to exercise reasonable care for the
safety of those using the highway. Nor did the court msstate
Bl ankenshi p’s duties, which included the duty to keep a | ookout
for obstacles on or near her |ine of travel.

W agree with the Caywells, however, that

i nterrogatory nunber five, which asked the jury to determ ne the



Giders’ liability, should have read “Do you find fromthe

evi dence that Defendants Tormy Gi der and Marsha Gider viol ated
their duties set forth in these instructions and that such

vi ol ation was a substantial factor in causing the death of
Jeffery Claywell.” The original version, which asked if the
violation “was a substantial factor in causing the accident and
death of Jeffery Claywell” could be interpreted as exonerating
the Giders unless the nail box caused Bl ankenship to drive off

t he road.

The trial court did not abuse its discretion by
permtting the Griders’ reconstructionist to testify about the
difference a seatbelt would have made in restraining Caywell’s
nmovenent during the rollover. He was not qualified, however, to
of fer medi cal opinions concerning the nature of Caywell’s
injuries.

Finally, we agree with the trial court that the
Claywells’ were not entitled to seek pai n-and-suffering danages.
The overwhel m ng evidence was that in the brief period before he
died Jeffery did not regain consciousness. |If the proof at
retrial is substantially the sane, these damages shoul d agai n be
excl uded.

In sum because the testinony of the Caywells’ expert
wi tness was i nproperly excluded and because the error cannot be

deened harm ess, the Caywells are entitled to a newtrial.



Accordingly, we reverse the Septenber 18, 2002, judgnent of the
Adair Circuit Court and remand for additional proceedings
consistent with this opinion.

TACKETT, JUDGE, CONCURS.

BAKER, JUDGE, DI SSENTS and fil es separate opinion.

BAKER, JUDGE, DI SSENTING | concur with the entirety
of the mpjority opinion, with the exception of the determ nation
to send this matter back to the circuit court to be retried.

The majority has held that this case is to be remanded for a new
trial based upon the exclusion of this testinony, to which
di ssent.

Mai | boxes al ong the roadsi de are conmonpl ace in both a
rural and urban setting. The record in this case does not
indicate that there are any statutes, codes or other recognized
standards for the construction of such a mail box, and we all
have seen exanpl es of such which range from conmon to unusua
and uni que. Sone are constructed of wood or other sinple
buil ding materials; others are el aborate works of stone, stee
or other materials.

There is no indication in this record that the nail box
in issue was anything other than open and obvious to al

concerned. Scifres v. Kraft, Ky. App., 916 S .wW2d 779 (1996).

Whet her or not its post was sunk in a substantial anmount of

concrete or none at all, in ny judgment, does not constitute



negligence. Its presence along the side of the road was clearly
proper — if not mandatory — in order for the appellees to
receive their mail, and I would be unwilling to afford a renedy
in this unfortunate case, given the open and obvi ous nature of
this structure. Id. To reach any other conclusion would be
necessarily to conclude that all mail boxes nust be constructed

to certain standards, none of which are presently recognized or

requi red under the |aw.
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