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BEFORE: BARBER, GUI DUGLI AND VANMVETER, JUDGES.
BARBER, JUDCE: The Appellants, David E. Ziegler and Patricia A
Ziegler, seek review of a declaratory judgnment of the Kenton
Circuit Court. The trial court determ ned that Appellants could
not cl ai mexenption from zoning regul ations, by attenpting to
unilaterally turn their residentially-zoned property into a
farm The Appellee is the City of Ft. Mtchell. W affirm
The essential facts are not in dispute. By notice

dated February 14, 2002, the Cty of Ft. Mtchell notified



Appel I ants of zoning violations on their property which is zoned
R-1D Residential -- specifically the keeping and mai ntai ni ng of
a horse and having a fence in the front yard. Appellants
subsequently filed a Conplaint for Declaration of Rights in the
Kenton Grcuit Court, seeking a determnation that their
property is exenpt fromthe zoning ordi nance adopted by the Gty
of Ft. Mtchell. Appellants nmaintained that their residentia
property in the Gty was used for agricultural purposes. The
Cty filed a counter-claim seeking a judgnent that Appellants
had violated its ordinances.

On Novenber 15, 2002, the circuit court entered a
Decl aratory Judgnment, providing in relevant part:

Since 1974, the Plaintiffs have owned 2. 8711

acres within the Gty of Ft. Mtchell. They

mai ntain their residence of this land which is
zoned for residential use by the Cty's zoning

ordi nance. In 2001, the Plaintiffs | eased an
additional 2.1799 acres adjacent to their
property.

The Plaintiffs claimthat the City’s
ordi nance and zoning regul ations are
unenf or ceabl e agai nst them since their property
consists of five acres and is being used for
agricultural purposes, i.e. the keeping of
| i vestock, the production of hay, the presence of
pasture, and the growi ng of flowers and
or nanent al pl ants.

The plaintiff’s property is, and has been,

| ocated in a residential zone. The Plaintiffs do
not challenge the authority of the Cty to place
their property in a residential zone, nor do they
claimthat they have the right to keep a horse on
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their prem ses due to a pre-existing, non-
conformng use. . . . Rather, the Plaintiffs
argue that since they are currently using their
property for agricultural purposes, the City is
prohi bited fromenforcing the zoning regul ati ons
agai nst themin accordance with KRS 100. 203(4).
That statute provides that | and which is used for
agricul tural purposes shall have no regul ations
except for set back lines, restriction on

buil dings in the flood plain, and regul ati on of
nmobi | e hones.

The Plaintiffs contend that the use of their
property falls within the definition of
“agricultural use” as set out in KRS 100.111(2).
They argue that they occupy five contiguous acres
on which they keep a horse, and raise hay,

fl owers and ornanental plants. For the purpose
of this decision, the Court will accept the
Plaintiffs’ factual allegations as true.

The Court agrees with the Gty that the
Plaintiffs’ claimnust fail, . . . because the
Plaintiffs have no legal right to engage in
agriculture in a residential zone. The
Plaintiffs cannot negate the City’'s authority to
regulate activity in residential zones by
unilaterally attenpting to convert their property
into a farm The restrictions inposed by the
City on property within residential zones is a
proper exercise of its authority under KRS
Chapter 100.

The Plaintiffs reliance on . . . Gannis v.
Schroder, Ky. App., 978 S.W2d 328 (1997) is
msplaced. . . . [There,] the property was zoned

for agricultural use. Thus, the agricultura
supremacy clause of KRS 100.203(4) was properly
i nvoked .

In the case before this Court, the Plaintiffs’
property has been zoned for residential use only.
As a result, the Plaintiffs cannot claimthat
they are exenpt from zoni ng regul ati ons pursuant
to the agricultural suprenmacy clause. O herw se,
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any owner of at |east five acres in any zone

coul d clai mexenption by planting a vegetabl e or

flower garden. The City has the authority to

restrict the Plaintiffs’ use of their residential

property under its zoning regulations, as well as

pursuant to its separate ordi nance 890. 07, which

prohi bits the keeping of |ivestock on property

within the city.

The trial court dism ssed the Appellants’ clains with
prej udi ce, and declared that the zoning regulations of the Cty
of Ft. Mtchell, 8810.3, 13.3.1 and 9. 10D2, and the Code of
Ordi nances, 890.07C, applied to and were enforceabl e agai nst the
Appel l ants and the use of their property in the Cty of Ft.
Mtchell.

On appeal, Appellants assert that the trial court
erred, because KRS 100.203(4)! prohibits the Gty of Ft. Mtchel
fromregulating the use of their property, because it is used for
agricultural purposes. The logic of this argunment is illusory,

and ignores the fact that Appellants’ property is zoned

residential. Appellants also rely upon the case of G annis v.

! Cities and counties may enact zoning regul ati ons which

shal I cont ai n:

(4) Text provisions to the effect that |and which is used for
agricul tural purposes shall have no regul ati ons except that:
(a) Setback lines may be required for the protection of existing
and proposed streets and hi ghways;

(b) Al buildings or structures in a designated fl oodway or
flood plain or which tend to increase flood heights or obstruct
the flow of flood waters may be fully regul ated; and

(c) Mobile homes and other dwellings may be permtted but shal
have regul ati ons i nposed whi ch are applicable, such as zoning,
bui l ding, and certificates of occupancy;



Schroder,? in support of their argunent that |and used for
agricultural purposes is exenpt fromzoning regulations. Gannis
does not apply; there, the subject property is zoned

agricul tural.

We cannot i nprove upon the sound reasoning of the tria
court that the Appellants “have no legal right to engage in
agriculture in a residential zone. . . . [They] cannot negate
the Gity’'s authority to regulate activity in residential zones
by unilaterally attenpting to convert their property into a
farm The restrictions inposed by the Gty on property within
residential zones is a proper exercise of its authority under

KRS Chapter 100.” Accordingly, we affirm
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