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BEFORE: KNOPF, JOHNSON AND McANULTY, JUDGES.
KNOPF, JUDGE: WIIliam Thomas Payne appeals from a judgnent of
the Daviess Circuit Court, entered Decenber 5, 2002, wherein he
was convi cted of ki dnapping and sentenced to ten years’
i mprisonnment. W affirm

Payne’s conviction arises fromevents occurring on
August 21, 1999. On this date, T.J.S.!, a fourteen-year-old
mal e, left his nother’s house after arguing with her. After

| eaving his residence, T.J.S. went to the hone of a friend,

! In order to protect the identity of the children, only their
initials are used in this opinion.



J.H, and requested pernission to stay there for the night.
J.H’'s nother refused to allow T.J.S. to stay, pronpting J.H to
take T.J.S. to Payne’s residence.? Upon arriving at Payne’s
house, T.J.S. asked Payne, who had been drinking, if he could
spend the night in his honme. Payne allowed T.J.S. to stay,
provided that T.J.S. performoral sex on him Payne i medi ately
informed J.H and T.J.S. that he was joking about T.J.S.
perform ng oral sex and allowed T.J.S. to stay. Satisfied with
Payne’ s explanation, J.H went hone while T.J.S. entered Payne’s
house.

After T.J.S. entered Payne’s house, Payne slammed and
| ocked the door. Payne then ordered T.J.S. to renove his
clothing and threatened to beat T.J.S. if he failed to conply.
Faced with Payne’s threat, T.J.S. renoved his clothes. After
T.J.S. renoved his clothing, Payne forced T.J.S. to bend over on
a couch in the living room At this point, Payne allegedly
sodom zed T.J.S. After conpleting this act, Payne went into
anot her room obtained sone K-Y jelly and returned to the |iving
room Upon his return to the living room Payne again allegedly
sodom zed T.J.S. Afterward, by renewing his threat to beat
T.J.S., Payne forced T.J.S. to performoral sex on him

Meanwhile, J.H returned to Payne’ s residence and

knocked on the door. Payne answered the door naked. J.H asked

2 Payne’ s daughter was an acquai ntance of both T.J.S. and J.H.
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Payne where T.J.S. was. Payne informed J.H that T.J.S. had
left the residence. However, J.H saw T.J.S., who was not
wearing a shirt, sitting on the couch in Payne’'s living room
J.H, fearful that sonething was wong, |eft Payne’ s residence
and returned to his house. J.H told his nother what he saw at
Payne’s residence. J.H’'s nother immediately called the police.

Onensboro Police officers John Gatewood and Ri ck
Lat anza responded to the energency call fromJ.H s nother.
Oficers Gatewood and Latanza interviewed J.H and, after
talking with J.H , proceeded to Payne’'s house. O ficer Gatewood
knocked on Payne’s front door while O ficer Latanza knocked on
t he back door. Both officers also shined their flashlights
t hrough the wi ndows of Payne’s house, but received no response
from Payne or T.J.S.

T.J.S. and Payne, neanwhile, both heard the officers
knocki ng and saw the flashlights. 1In order to avoid the police
of ficers, Payne noved T.J.S. into the kitchen and covered
T.J.S."s mouth with his hand to prevent T.J.S. from scream ng.
Payne also told T.J.S. that, if he screaned, Payne woul d
severely beat him The officers, based upon their observations,
bel i eved the residence was enpty and |eft.

After Oficers Gatewood and Latanza | eft Payne’s
residence, T.J.S. was able to push Payne away from hi mand

escaped fromthe house. T.J.S., wearing only his shorts, ran to

-3-



J.H s house while screaming for help. J.H’'s nother again
call ed the Omvensboro Police Departnent and requested that the
officers return. O ficers Gatewood and Latanza returned to the
scene and discovered T.J.S. at J.H's house. T.J.S. inforned
the police officers that Payne was hol ding hi magainst his wll
when they first came to Payne’'s residence. Oficers Gatewood
and Latanza then entered Payne’'s home to search for Payne.
Wiile they did not find Payne inside the house, Oficers
Gat ewood and Latanza found T.J.S.’s shirt and shoes on a couch
in Payne’s living room The officers also found an open tube of
K-Y jelly on a mattress in a bedroom Eventually, the police
appr ehended Payne in a neighbor’s garage. While in custody,
Payne deni ed doing anything to T.J.S.

On August 30, 1999, the Daviess County Gand Jury
i ndi cted Payne for one count of kidnapping and three counts of
first-degree sodony. These charges were tried before a jury in
Novenber 2002. At trial, the jury acquitted Payne of the sodony
counts and convi cted Payne of ki dnapping and reconmended a
sentence of ten years’ inprisonnment. The trial court, on
Decenber 5, 2002, adopted the jury’s sentencing recommendati on.
Thi s appeal foll owed.

On appeal, Payne argues that the trial court erred by
refusing to dism ss the kidnappi ng charge based upon the

exenption provision contained in KRS 509.050. Payne concedes
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that this specific argunent was not nade at trial, making the
i ssue unpreserved. As such, we review this issue pursuant to
RCr 10. 26 under the standards for pal pable and substantia
error. The requirenent of “manifest justice” as used in RCr
10. 26 neans that the error nust have prejudiced the substanti al
rights of the defendant in that, absent the error, a substantia
possibility exists that the result of the trial would have been
different.?

KRS 590. 050 provides in relevant part:

A person may not be convicted of unlaw ul

i mprisonment in the first-degree, unlawf ul

i mprisonnment in the second-degree, or

ki dnappi ng when his crimnal purpose is the

conmi ssi on of an of fense defined outside

this chapter and his interference with the

victims liberty occurs imediately with and

incidental to the conmm ssion of the offense,

unl ess the interference exceeds that which

is ordinarily incidental to the comm ssion

of the offense which is the objective of his

crim nal purpose.

The ki dnappi ng exenption statute is to be strictly
construed and the burden is upon a defendant to show that it

should apply.? It is the duty of the trial judge to determine if

a ki dnappi ng charge i s excessive or unfounded under the

*Partin v. Commonweal th, Ky., 918 S.W2d 219, 224 (1996);
Schaefer v. Conmmonweal th, Ky., 622 S.W2d 218 (1981); Castle v.
Commonweal th, Ky. App., 44 S.W3d 790, 793-794 (2000).

4 Murphy v. Commonweal th, Ky., 50 S.W3d 173, 180 (2001), citing
Ti mons v. Commonweal th, Ky., 555 S.W2d 234, 241 (1977).




ci rcunstances of the case.® This Court will not disturb the
trial judge's determnation absent an abuse of discretion.?®
Application of the exenption is determned on a case-
by-case basis.’” A three-part test nust be satisfied before the
exenption is applicable. First, the crimnal purpose nust be
t he comm ssion of an offense defined outside Chapter 5009.
Second, the interference with the victims liberty nust occur
i medi ately with and incidental to the comm ssion of the
underlying offense. Third, the interference with the victims
i berty nmust not exceed that which is normally incidental to the
commi ssion of the underlying offense.® |f the evidence does not
establish all of these three factors, then the defendant is not
entitled to the benefit of the exenption statute.®
It is clear that Payne satisfies the first prong of
t he inquiry because sodony is defined outside KRS Chapter 509.
The questi on now becones whether the interference with the
victims liberty was imediate with and incidental to the
conmmi ssion of the sexual abuse and of a type normally associ at ed

with such of fense. In Timons, we held that "if the victimof a

°> Murphy, supra, citing Calloway v. Commonweal th, Ky., 550 S.W2d
501 (1977).

® Murphy, supra.

" Mur phy, supra.

¢ Giffin v. Comonweal th, Ky., 576 S.W2d 514, 516 (1978).
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crime is going to be restrained of his liberty in order to
facilitate its comm ssion, the restraint will have to be cl ose

in distance and brief in tinme in order for the exenption to

w10

apply.
In this case, the record reveals that J.H estinmated
that 15 to 20 m nutes passed between his departure from Payne’s
residence and his return. Upon his second arrival at Payne’s
house, Payne answered the door naked and T.J.S. was sitting on
Payne’s couch without his shirt. T.J.S. testified that Payne
commtted three acts of sodony during J.H’'s 15 to 20 m nute
absence. Moreover, J.H noted that another 15 to 20 m nutes
el apsed between his nother’s first call to the Osvensboro Police
Departnment and the first arrival and departure from Payne’s
residence. Oficer Gatewood testified that his initial,
unsuccessful investigation took approximately 10 m nutes. After
the police left Payne's residence, following their initia
investigation, T.J.S. escaped from Payne’ s hone scream ng for
help. It thus appears that Payne was all eged to have sodom zed
T.J.S. only during the first 15 to 20 mnutes of T.J.S.'s stay.
Payne was not alleged to have cormmitted any further acts of
sodony on T.J.S. during the remaining 15 to 30 m nutes.
Instead, during the final 15 to 30 mnutes of T.J.S.’s

captivity, Payne allegedly restrained T.J.S. not to commt or

1 Ti mons, 555 S.W2d at 241.



attenpt to commit any additional acts of sodony on T.J.S., but
rather to hide T.J.S. fromthe police. As such, T.J.S.’s
al | eged confinenment did not occur inmmediately with or incidental
to the comm ssion of the alleged acts of sodony.

G ven our holding that Payne did not satisfy the
second prong of the kidnappi ng exenption test, we need not
consi der whether the facts of this case satisfactorily neets the
test’s final prong.' Accordingly, the trial court correctly
refused to dism ss the kidnapping charge agai nst Payne because
Payne was sinply not entitled to the KRS 509. 050 ki dnappi ng
exenption.

For the aforenentioned reasons, the judgnent of the

Daviess Circuit Court is affirned.
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