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COVBS, JUDGE. Janes Thonpson has appeal ed fromtwo orders of
the Kenton Circuit Court that denied his request for relief
pursuant to ROr! 11.42. Following an evidentiary hearing, the
court concluded that Thonpson failed to establish that his tria
counsel had rendered ineffective assistance during his 1998
trial on charges of robbery. Having reviewed the entire record,
we are unable to find any error in the trial court’s rulings.

Therefore, we affirm

! Kentucky Rules of Crimnal Procedure.



Thonpson was convi cted of first-degree robbery on
January 14, 1998. He also pled guilty to being a first-degree
persistent felony offender (PFO). Under the terns of his plea
agreenent, Thonpson waived jury sentencing but reserved the
right to appeal the underlying robbery conviction. The tria
court inposed a twenty-year sentence on the PFO charge.
Thonpson pursued an appeal in the Kentucky Suprene Court, which
uphel d his conviction as foll ows:

On April 4, 1997, a masked intruder
robbed a Fazoli’s restaurant in Kenton
County at gunpoint shortly after the store
had closed for the night. After forcing the
manager and the remai ning enpl oyees into a
restroomthe robber escaped through the
drive-thru window. The manager called the
police who responded i nmmedi ately. At trial,
a police officer testified that dispatch
checked | ocal taxicab conmpanies to inquire
about recent requests for taxi service.

Such a request had been received froma
nearby gas station which is where police

of ficers found Thonpson who was on the

t el ephone speaking with a friend. The

of ficers took himback to the restaurant,
but none of the enployees could positively
identify him because the robber was masked.
Further police investigation inplicated
Thonpson who was eventual |y arrested.

On March 30, 1997, five days before the
robbery at Fazoli’s in Kenton County, the
A d Country Buffet in adjacent Boone County
was robbed. Thonpson |later pled guilty to
t he Boone County robbery prior to his trial
in Kenton County. The two robberies, which
were approximately five mles apart, were
very simlar. In both restaurant robberies
t he person wore brown gl oves, a red bandana,
a blue knit cap and had a nyl on stocking
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over his face. In addition, the person
brandi shed a smal |l shiny nickel-plated
handgun. The police retrieved these itens,
i ncludi ng the noney taken from Fazoli’s,
froma bushy area near the restaurant
shortly after that robbery.

Thonpson testified at trial and denied
all charges, although on cross-exam nati on,
he admtted he had been convicted of a
previous felony offense. He presented an
ali bi defense to the Fazoli charges,
claim ng he had been at a nearby Qutback
restaurant for the entire evening in
guesti on.

Thonpson v. Commonweal th, 98- SC-450- MR, Menor andum Opi ni on of

the Court, rendered June 17, 1999.

The Suprene Court rejected Thonpson's claimthat the
trial court erred in allowing the Coomonweal th to introduce
evidence of his guilty plea to the Boone County robbery in order
to establish his identity in the Kenton County robbery. O her
all eged errors raised in his appeal were not preserved for
review.

On April 4, 2000, Thonpson filed a notion to vacate
his robbery conviction pursuant to RCr 11.42. Sunmary deni al of
that notion by the trial court was vacated by this Court and
remanded for an evidentiary hearing and for the appoi ntnent of

counsel . Thonpson v. Commonweal t h, 2000- CA-001014- MR, Opi ni on

Vacati ng and Remandi ng, Novenber 2, 2001.
At the evidentiary hearing upon remand, Thonpson

of fered the testinmony of his father and of his former wife to
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establish his alibi for the evening of the robbery. However, in
its order of Novenber 6, 2002, the trial court found: (1) that
the witnesses |acked credibility and (2) that even if true,
their testinmony was not inconsistent with Thonpson’s guilt. As
to the other allegations of ineffective assistance of trial
counsel, the court found that they had previously been addressed
by the Supreme Court on direct appeal and thus were not
appropriate for RCr 11.42 relief. It also found that the
charges essentially constituted matters of trial strategy
entitled to significant deference or that they were not
sufficiently prejudicial to warrant relief. Finally, after
assessing the “totality of the evidence” of Thonpson's guilt,
the trial court concluded there was no basis to set aside his
convi cti on.

Thonpson filed a notice of appeal fromthe order
denying his notion as well as a notion for specific findings of
fact. The trial court entered a separate order on Decenber 11,
2002, making additional findings and incorporating into that
order the findings and concl usions contained in the previous
order of Novenber 6, 2002. Thonpson filed a second notice of
appeal. Both appeal s have been consolidated for our review

In considering the claimof ineffective assistance of
counsel, a reviewng court nust “focus on the totality of the

evi dence” before the jury and “assess the overall performnce of
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counsel through the case.” Haight v. Conmonweal th, Ky., 41

S.W3d 436, 441 (2001). The novant has the burden of overcom ng
a strong presunption of sufficiency as to counsel’s perfornmance.

Id. at 442; Strickland v. Washi ngton, 466 U. S. 668, 104 S. Ct.

2052, 80 L.Ed.2d 674 (1984). |In order to prevail, the novant
must show that counsel’s perfornmance was deficient and that the
deficiency resulted in actual prejudice affecting the outconme of
the trial. Id., 466 U S. at 687.

In cases alleging ineffective assistance of counsel,

we nust apply the “clearly erroneous” standard in review ng

findings of fact by the trial court. See, Young v.

Commonweal th, Ky., 50 S.W3d 148, 167 (2001). |Its lega

concl usion on the issues of deficient performance and actua

prejudice is reviewed de novo. MQueen v. Scroggy, 99 F. 3d

1302, 1310-1311 (6'" Cir.1996).

Thonpson first alleges that trial counsel was
ineffective in failing to introduce into evidence certain
| aboratory reports. Prepared by agents of the Commonwealt h,
t hese reports did not suffice to link himto any of the itens of
cl ot hi ng/ di squi se recovered by police or to create a positive
match of the shoeprint left at the scene wth the shoes he was
wearing when arrested. Because of the circunstantial nature of

t he evi dence agai nst him Thonpson contends that the verdict may



have been different if the jurors had had the actual reports
bef ore them

As the trial court correctly noted, the reports did
not elimnate Thonpson as the perpetrator of the crinme. More
inportantly, the jury was aware of the contents of the reports.
Through his cross-exam nation of Oficer Howard Russell, tria
counsel enphasi zed that the tests perforned did not succeed in
identifying his client as the robber. And again, during his
closing argunent, trial counsel reiterated and re-enphasi zed the
fact that the Commonweal th had not been able to produce forensic
evi dence |inking Thonpson to the itens of clothing worn by the
robber. Thus, we agree with the trial court that counsel’s
failure to introduce the physical reports into evidence does not

satisfy either prong of the Strickland test for ineffective

assi st ance.

Next, Thonpson criticizes his counsel for failing to
object to bolstering hearsay testinony offered by O ficer
Russell. Specifically, Oficer Russell testified that another
officer at the scene had the inpression that the footprint on
the drive-through wi ndow of the restaurant nmatched the shoes
worn by Thonpson. The record reveals that counsel did object to
t he question that produced the hearsay response but that the
obj ection was overruled. |f Thonpson believed that this

testinmony was inproperly adnmtted, he should have raised the
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issue in his direct appeal. Haight v. Commonweal th, Ky., 41

S.W3d 436, 441 (2001); Goss v. Commonweal th, Ky., 648 S.W2d

853 (1983). The relief authorized by RCr 11.42 is |limted to
those matters that “were not and could not be raised on direct
appeal .” Haight, at 443; Goss, at 856.

Thonpson al so alleges that his trial counsel rendered
defective performance by failing to call his father and his
former wife to testify on his behalf at trial. Wen these
W t nesses were called in support of the post-judgnent notion,
their testinony was consistent wth Thonpson's earlier trial
testinmony. They both stated that they had travel ed to Kentucky
together to find work. Thonpson’s father testified that on the
eveni ng of the robbery, he stayed at their notel while Thonpson
and his ex-wife went to dinner at the Qutback Steakhouse with
some busi ness associates. Thonpson's forner wife testified that
she becane tired and irritated with Thonmpson’s drinking. She
left the restaurant with their vehicle while Thonpson renai ned
wth the others until after the restaurant closed.

Both witnesses also testified that Thonpson began
calling the notel roomat approximately 11:30 p.m to ask to be
pi cked up; that Thonpson and his wi fe quarrel ed during severa
t el ephone conversations that followed; and that after nuch
argunment, his wife finally agreed to drive to the gasoline

station fromwhich Thonpson was calling on a pay phone. Before
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she arrived, Thonpson had al ready been apprehended by the
pol i ce.

Al t hough neither of these persons was present at
Thonpson’s trial, both testified that they would have appeared
and testified if Thonpson’s attorney had so requested. Thonpson
did not present the testinony of his trial counsel at the 11.42
hearing. Thus, the record does not contain the reasons
expl ai ning his decision not to call Thonpson’s wi fe and fat her
as W tnesses. Were we have no evidence to the contrary, we
must presunme that his actions were a deliberate part of his

trial strategy. Commonwealth v. Pelfrey, Ky., 998 S.W2d 460,

463 (1998).

Even if a jury had had the opportunity to hear these
w tnesses and had found themcredible, their version of the
events of the night of the robbery would not necessarily have
precluded a verdict of guilty. Because of the proximty of the
Qut back St eakhouse, Fazoli’s, and the gasoline station, a jury
coul d have believed the testinony about dinner and the late
ni ght phone calls while still concluding that Thonpson had anpl e
opportunity to commt the robbery. Even if trial counsel’s
actions were arguably deficient in this regard, we believe that
Thonpson has failed to establish that the outconme woul d have
been any different if the testinony of these famly nmenbers had

been offered at trial.



Thonpson next alleges that his counsel was ineffective
for failing to nove to suppress statenents which he nade to
police while in custody. Wen he was found at the phone booth
near Fazoli’s, Thonpson was placed in a police cruiser and was
taken to the restaurant for questioning. Wile in the cruiser
and before receiving his Mranda® warni ngs, Thonpson told
officers that he had been talking to his girlfriend but that he
did not know her name. The trial court concluded that even if
Thonpson had prevailed on a notion to suppress, the outcone of
the trial would not have been any different based on the content
of this statenent.

The Commonweal t h observes that Thonpson’s statenents
were made during a brief investigatory stop — thus not
qual i fying for Fourth Anendnent suppression relief in the first
i nstance. Regardless of the nerit of the suppression issue, the
identity of an alleged girlfriend was not relevant to the
underlying charges in the Comobnweal th’s case agai nst him
There is no reasonable |ikelihood (rmuch | ess a substantia
probability) that the outconme would have been different if that
evi dence had been stricken. Additionally, Thonpson did not
raise this issue on direct appeal as he was required to do.

G oss, supra.

2 Mranda v. Arizona, 384, U S. 436, 86 S.Ct. 16.02, 16 L.Ed.2d 694 (1966).
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Thonpson next argues that his counsel was deficient in
failing to object to testinony given by Lisa Bennett, the
manager of the A d Country Buffet, the restaurant which had been
robbed just five days before the Fazoli robbery. As we observed
earlier, the Suprene Court reviewed Thonpson's claimof error in
admtting the evidence of his plea of guilty to the robbery at
the Od County Buffet. It concluded that the evidence was
properly admtted to prove identity. But the Suprene Court did
not address the nerits of Thonpson’s allegation as to Bennett:
namely, that the trial court erred in permtting Bennett to
testify beyond the scope necessary to establish his identity.
Instead, it concluded the error was not preserved for review

Thonpson’s only recourse woul d have been to ask the
court to address the issue under the pal pable error rule, RCr
10. 26. He has not invoked CR 10.26, relying solely on RCr
11.42. As noted earlier in our discussion, RCr 11.42 is
restricted to those matters not capabl e of being reviewed or
corrected on direct appeal. W find no error in the tria
court’s refusal to set aside the verdict based upon counsel’s

failure to object to Bennett’s testinony. G oss, supra.

Thonpson al so contends that his counsel was
ineffective for failing to object to cornmentary by the
prosecutor during his closing argunent to the jury —-

specifically, his reference to Thonpson as a “professional.” As
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with the preceding allegation of error, the Suprenme Court
refused to consider the nerits of this argunent because it was
not properly preserved for review.

However, even if this issue were not procedurally
barred, we would find no substantive error in the court’s
ruling. In light of the evidence at trial, the prosecutor’s
remarks did not fall outside the bounds of proper argunent. W
cannot conclude that the outconme woul d have been any different

i f counsel had objected to the reference. See, Slaughter v.

Commonweal th, Ky., 744 S.W2d 407 (1989).

Thonpson’s last allegation of error is that his
counsel’s cunul ative errors resulted in an unreliable jury
verdict of guilt. After review ng the videotapes of Thonpson’s
trial, we do not agree. On the contrary, we believe that the
trial court did not err in concluding that counsel’s performance
nmet the constitutional standard and resulted in no actua
prejudi ce to Thonpson so as to have a negative effect on the
outconme of the trial

The evi dence reveal ed that Thonpson had pled guilty to
commtting a robbery at another nearby restaurant shortly before
the Fazoli robbery. Although he denied commtting the Fazol
robbery, the evidence was overwhelmng that it was conmtted by
t he sane person: both robberies were conducted at the sane tine

of night and in the sanme nmanner; the clothing worn in both was
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identical; and the victins in both robberies described the same
gun used by the robber. Additionally, there was evidence that
the robber of the Ad Country Buffet was carrying a two-way
radio — an itemrecovered from Thonpson on the night that he
was arrested for the robbery at Fazoli’s.

Thonpson believes that he was inproperly advi sed by
his attorney about the effect of his guilty plea in the Boone
Circuit Court in the first robbery. W note that he had
different trial counsel in the Boone County case. That issue
was not before the Kenton Circuit Court. Accordingly, it is not
before us. However, Thonpson’s guilty plea to the Boone County
robbery, coupled with his presence in the neighborhood at the
time of the Fazoli’s robbery in Kenton County, presented
conpel l'ing evidence that his Kenton County trial counsel was
under st andabl y unabl e to overcone.

We affirmthe orders of the Kenton Crcuit Court.

ALL CONCUR
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