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BARBER, JUDGE: Appellant, Ronald Lakin Downs (Downs), appeals
his conviction for first degree rape. W affirmthe Mntgonery
Crcuit Court.

A fifteen-year-old victi maccused Downs of raping her
in his vehicle by using forcible conpul sion to nmake her engage
in sexual intercourse with him The victimwas a friend of
Downs’ s stepdaughter. The victimadmtted consunption of
al cohol i c beverages prior to the incident. The victimwas
staying overnight at Downs’s home with his stepdaughter when the

attack occurred. Downs’s went “riding around” with his



st epdaughter and the victimlate at night. The victimtestified
that Downs tied her hands in the front seat and had sex with
her. Initially, Downs’ stepdaughter contended that Downs had
intercourse with her too, but later nodified her story. Downs’s
st epdaughter was seventeen at the tinme of the incident. The
victim s grandnot her noted bruises on the fifteen-year-old the
next day, and questioned the girl, who cried and refused to tel
her how she got the bruises. At a later date, the victim
informed a counsel or at Pat hways of the rape. The grandnot her

al so testified regardi ng her observation of bruising on the
child, and what she had been told by the girls. At trial, Downs
was convicted of the rape of the victim and acquitted of the
rape of his stepdaughter.

Downs adm tted that he had consuned al cohol on the
night in question. He clains that the girls asked himto drive
them around | ate that evening. He asserted that the victimtold
hi m she woul d make it worth his while if he drove themto town.
He took the girls in his car to the Quisenberry tunnel, and then
to a renote pipe yard at Grassy Lick. He clains that the victim
made advances toward him but that he did not act on her
advances.

At the close of the Commonweal th’s case Downs noved
for directed verdict on the ground that there was no evi dence of

forci bl e conmpul sion. Downs contends that the court was in error



when it denied his notion for directed verdict. The
Commonweal th clains that the evidence show ng bruising on the
girls, and additional evidence of threats nmade by Downs
follow ng the incident constitute evidence of forcible

conpul sion. Downs asserted that the evidence of bruising on the
girls was not properly attributed to any conduct by him Downs
further asserts that as his stepdaughter recanted the clai m of
threats at a later date, the alleged threats cannot constitute
evi dence of forcible conpulsion.

Forci bl e conmpul si on may be proven by evi dence of the
use of physical force or a threat of physical force to the
victimor to another person. KRS 510.010(2). The victinis
cl ai mwas that Downs forced her down and tied her hands and had
intercourse with her even after she told himno. The earlier
testi mony of Downs’s stepdaughter was that Downs threatened to
harm people if the girls ever told anyone what had happened.
This testinony was | ater recanted by the stepdaughter, who was
l[iving with Downs at the tinme she recanted her earlier
testinmony. The victimdid not recant her clains that Downs used
force to make her engage in sexual acts with him

The aw requires that on a notion for directed verdict
“. . . the trial court nust draw all fair and reasonable
inferences fromthe record in favor of the Commonweal th.”

Commonweal th v. Benham 816 S.W2d 186, 187 (Ky. 1991). A
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defendant is entitled to reversal of his conviction on a claim
of error in denial of the notion for directed verdict where,
“under the evidence as a whole, it would be clearly unreasonabl e
for a jury to find guilt. . . .” 1d., at 187. Downs has not
shown that it would be clearly unreasonable for a jury to find
guilt based on the evidence presented by the Commonweal th. For
this reason we affirmthe trial court’s ruling on the notion for
directed verdict.

Downs clainms error in the jury’ s inconsistent findings
regarding the two rape charges. He contends that the charges
and evidence were inextricably intertwi ned, and that the
verdi cts nmust be consistent. The testinony at trial with regard
to his actions with the victimwas clear and explicit. The
testinmony given by the victimas to what occurred between Downs
and his stepdaughter was that the victimcould not see what
occurred. The stepdaughter asserted at trial that nothing
happened to her and recanted her earlier claimof rape. The
record shows that the testinony regarding Downs’s actions with
hi s stepdaughter was |ess clear cut. The finder of fact has the

duty to decide which evidence nust be given the greatest weight.

Commonweal th v. Settles, 80 S.W3d 424, 426 (Ky. 2002). Were,

as here, there is conflicting evidence before the jury, the
finder of fact nust determ ne which evidence to believe. Perry

v. Mdtorists Muit. Ins. Co., 860 S.W2d 762, 764 (Ky. 1993). The
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charges and evi dence were not so inextricably intertw ned that
the jury’s verdict constitutes reversible error. Downs’s
request for reversal on this ground is deni ed.

Downs asserts that the court mstakenly permtted the
trial to continue followng an earlier mstrial. Downs clains
that the case was dism ssed on mstrial on Cctober 8, 2001, when
his stepdaughter failed to show up to testify. The court did
call a mstrial on October 8, 2001, due to the failure of a
conplaining wtness to appear. The court used a verdict formto
record the mstrial, and the reason therefore. Downs states
that the formconstitutes a dism ssal of the indictnment, and
that he was di scharged of any charges agai nst hi mwhen the court
signed the verdict form

The record shows that the case was called for trial on
Cctober 8, 2001. At that tinme the Commonweal th announced ready
despite the fact that the victins stepdaughter was not present.
Her nother infornmed the court that the mnor would arrive
shortly. The witness never arrived and could not be |ocated.
Downs nmade a notion to dism ss the case, which was denied orally
by the court. The court filled out AOCC verdict form 103- 16,
listing “mstrial called prior to jury being sworn due to the
failure of the victim][Downs’ s stepdaughter] to appear, though

under subpoena.”



The court did not review or cross out a sentence pre-
printed on the back of the form which deals with preparation of
a PSI and contains the sentence “if there are no findings of
guilt shown above, the charges are hereby dism ssed and the
def endant discharged.” As there was no jury finding, since
trial had yet to be conducted, this sentence was not applicable
to the case. The charges were not disn ssed, the defendant
remai ned under indictnent, and neither defense nor the
Commonweal th acted in any way as if the charges were di sm ssed.

The record contains a “Request for Leave Pursuant to
RCr 10.10 to Amend Order Dated Cctober 8, 2001, Nunc Pro Tunc.”
This request was nmade on the court’s own notion to correct
clerical error in the record. The request states that there was
a provision in the trial verdict formthat the court erroneously
failed to exclude due to oversight. The court asserted in its
request that failure to cross out this sentence constituted
clerical error. The request notes that both cases were on
appeal at the tine the request was filed.

Trial was held on August 13, 2002. Downs was
sent enced on Novenber 8, 2002. A notion for bond pendi ng appea
was heard on February 7, 2003. At that tinme, Downs contended
that he should be all owed out on bond pendi ng appeal as the
charges agai nst him had been di sm ssed pursuant to the tria

verdict formin 2001. The court contends that the AOCC form was



not the one she regularly used for mstrials, and that she
negl ected to review the back of the formprior to signing it.
The court asserted that it could properly correct the clerica
error pursuant to RCr 10.10. RCr 10.10 holds, in pertinent
part, that clerical errors and oversights in the record “.
may be corrected by the Court at any tinme on its own

Initiative. This noti on was nade before the Appellate
Court. This Court granted the trial court’s notion, and
permtted the court |leave to correct the clerical error.

Downs asserts that this case is anal ogous to

Commonweal th v. Tabor, 941 S.W2d 463, 464 (Ky. 1997), and

Commonweal th v. Hicks, 869 S.W2d 35, 37-38 (Ky. 1994). Those

cases dealt with the trial court’s intentional dismssal of
charges against a defendant. At issue in both those cases was
whet her the court intended the dismssal to be with or w thout
prejudice. No attenpt was nade in either case to anend the
orders of dismssal. Rather, the prosecutors attenpted to re-
indict or re-file the charges agai nst the defendants. Those
cases do not deal with the question at issue here, whether a
court may request |eave to correct its own clerical error
Downs’s authority is inapplicable to the situation at hand, that
bei ng correction of clerical error.

In determ ning whether an error in a judgnment is

clerical or judicial, the review ng Court mnust review “whet her
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t he amended judgnment enbodies the trial court’s oral judgnent as

expressed in the record.” Viers v. Commonwealth, 12 S.W3d 672,

674 (Ky. 2000). A clerical error is an error in the witing or
keepi ng of records, and may properly be corrected by the tria

court. Cardwell v. Commonwealth, 12 S.W3d 672, 674 (Ky. 2000).

A trial court may properly set aside or correct a judgnment where
there is a lack of accuracy or truth in the original judgnent.

Potter v. Eli Lilly & Co., 926 S.W2d 449, 453-454 (Ky. 1996).

Common sense dictates that this provision should apply to other
docunents executed by the trial court as well. As the trial
court denied the oral notion for dismssal, and |ater reset the
trial, it was obvious that the preprinted line allow ng

di sm ssal of the charges did not enbody the trial court’s ora

j udgnent .
The judgnent of the Montgonmery Circuit Court is
af firmed.
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