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BUCKI NGHAM JUDGE: Steven Atwel |l appeals froma judgnent of the
Hart Circuit Court wherein he was convicted of several crimna
of fenses and sentenced to eighteen years in prison. He alleges
nunmerous errors, but we find no nerit in his allegations. Thus,
we affirm

The events which led to Atwell’s convictions occurred
on January 4, 2001. Atwell, who was 22 years old at the tine,
had a history of nmental problens. He had been diagnosed with

par anoi d schi zophreni a, acute psychosis, inpulse contro



di sorder, and pol ysubstance abuse. He had been prescribed anti -
psychotic and anti-depressant nedications. Fromtine to tine
Atwel | exhi bited bizarre behavior, such as proclaimng that he
had a conputer chip in his head and that airplanes flying

over head were wat ching himthrough infrared caneras.

On the night of the incident, Atwell was with his
girlfriend, Christy Jaggers. Jaggers |lived with her
grandparents, Charles and Shirley Stinson. At about 6:00 p.m
Atwel | borrowed Ms. Stinson’s car to visit his parents’ hone.
He returned to the Stinsons’ residence at approximtely 9:15
p.m and | ater becane very agitated and violent. H s parents
were called to cone to the Stinson residence to reason with him
but they were not able to do so.

Atwel I turned over a kerosene heater, and the fl oor
and bedcover ignited. He had a lighter and a can of hairspray
in his possession and was conmbining the two to nake a torch.
Atwel | then ran downstairs to M. Stinson’s gun cabinet and
renoved a shotgun. He struck M. Stinson in the head and face
with the butt of the gun, causing injury. As Atwell was
attenpting to | oad the shotgun, the other individuals ran out of
the house to hide fromhim As they did so, he fired two shots
in their direction.

Jaggers and the Stinsons got into the famly truck and

drove away. Wile in the house, Atwell fired a shot with a



pistol into the m crowave oven and fired two shotgun blasts into
the interior walls of the house. He then took Ms. Stinson's
Pontiac and |eft the residence.

Atwel | was spotted driving on H ghway 31Wand then
turning onto Interstate 65. Several police officers pursued him
at speeds exceeding 100 mles per hour. Atwell successfully
avoided a tire-flattening device but was ultimtely stopped by
havi ng an accident on |1-65 near Elizabethtown. He tried to
escape by commandeering a tractor-trailer truck, but he was
subdued before being able to do so.

Atwel | was indicted by a Hart County grand jury on
January 16, 2001, twelve days after the incident. He was
transferred to the Kentucky Correctional Psychiatric Center
(KCPC), and he spent an extended period of tinme at that facility
prior to his arraignment in circuit court on May 15, 2001. At
that time, his case was set for trial for Septenber 24, 2001
Atwell remained in jail in lieu of bond.

On August 15, 2001, Atwell’'s attorney filed a notice
of intent to rely on a defense of nental disease or defect. See
RCr! 7.24(3)(B)(i). Counsel also noved for a conpetency
eval uati on or exam nation and noved the court to continue the
trial. The Septenber 24, 2001, trial date was cancelled, and

the case was set to be reviewed on October 2, 2001.

! Kentucky Rules of Crimnal Procedure.
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Dr. Robert Sivley fromthe Pennyroyal Center exam ned
Atwel | on Cctober 4, 2001, and filed his evaluation report on
Oct ober 26, 2001. On Decenber 4, 2001, the case was given a new
trial date of May 8, 2002. A pretrial conference was schedul ed
for May 3, 2002.

On April 18, 2002, Atwell’s attorney filed an anended
notice of his intent to introduce expert testinony relating to
ment al di sease or defect as a defense. This notion pronpted the
Commonweal th to file a notion for a KCPC eval uation. The court
granted the Commonweal th’s notion and continued the trial date
fromMwy 8, 2002, until July 22, 2002. The KCPC eval uation took
pl ace on June 24, 2002.

The case finally went to trial on July 22, 2002.

Atwell was found guilty but nmentally ill and convicted of one
count of second-degree assault, eight counts of first-degree
want on endangernent, two counts of theft by unlawful taking over
$300, one count of first-degree crimnal nischief, and one count
of second-degree evading the police. Pursuant to the jury's
verdi ct, he was sentenced to seven years in prison on the
assault charge, one year on each of the eight wanton

endanger nent charges, one year on each of the two theft charges,
one year on the crimnal m schief charge, and three nonths on

t he evadi ng police charge. Al sentences were ordered to run

consecutively with each other, with the exception of the three-
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nmont h sentence which was ordered to run concurrently with the
ot her sentences, for a total of eighteen years. Atwell was
acquitted on a charge of first-degree arson. This appeal

f ol | owed.

Atwel | ’s first argunent is that he was denied the
right to a speedy trial. He maintains that the continuance
granted to the Commonweal th of the May 8, 2002, trial date was
unnecessary and that the Commonwealth had no need to nove the
court to have himevaluated by KCPC at that tine because he had
al ready been eval uated by KCPC on two prior occasions since his
arrest. He asserts that the eighteen-nonth del ay between his
arrest and his trial was “presunptively prejudicial” considering
the length of time and the unconplicated nature of the case.

Persons charged with a crine have a constitutiona
right to a speedy trial. See United States Constitution,
Amendrent 6; Kentucky Constitution, 8§ 11. Were the right to a
speedy trial has been violated, the charges agai nst the

def endant nust be disnmissed. Strunk v. United States, 412 U. S.

434, 439, 93 S.Ct. 2260, 2263, 37 L.Ed.2d 56, 61 (1973).
In analyzing a defendant’s right to a speedy trial,
the four-factor test articulated by the United States Suprene

Court in Barker v. Wngo, 407 U S. 514, 92 S.C. 2182, 33

L. Ed. 2d 101 (1972), nust be applied. Dunaway v. Comonweal th,

Ky., 60 S.W3d 563, 569 (2001). These factors are: “(1) the



| ength of delay, (2) the reason for the delay, (3) the
defendant’ s assertion of his right, and (4) the prejudice to the

def endant caused by the delay.” See Dunaway, 60 S.W3d at 569.

“No single one of these factors is ultimately determi native by

itself.” Gabow v. Commobnweal th, Ky., 34 S.W3d 63, 70 (2000).

The del ay between Atwell’s arrest and his jury tria
was approxi mately eighteen nonths, not an insignificant period
of time. However, the reasons for the delay are significant.
First, there was a delay of approximately four nonths between
the return of the grand jury indictnment and Atwel |’ s arrai gnnment
because he spent an extended period of time in KCPC before being
transferred back to the jail. Second, the first continuance was
granted at Atwell’s request after he raised the defense of
mental di sease or defect. Thus, the case was rescheduled to be
tried in May 2002. A continuance was then granted to a date of
July 22, 2002. It was this |last continuance of two and one-half
mont hs that causes Atwell to claimthat his right to a speedy
trial has been viol at ed.

In the Barker case the U. S. Suprene Court identified
three factors bearing on the prejudice to a defendant caused by
a delay. These interests are: (1) to prevent oppressive
pretrial incarceration; (2) to mnimze anxiety and concern of

the accused; and (3) to limt the possibility that the defense



will be inpaired. Barker, 407 U S. at 532, 92 S.C. at 2193, 33
L.Ed. 2d at 118. The last factor is the nost serious. |d.

Atwel |l clainms that the |last continuance prejudiced him
because the Conmonweal t h gat hered additi onal evi dence agai nst
hi mduring the two and one-half nonth period before the fina
trial date. VWhile it may be true that the Commonweal th | earned
of additional evidence during that tinme, that does not nean
Atwel | s defense was inpaired because of the delay. 1In short,
considering the reasons for the delay between the tine of
Atwel|’s arrest and his trial, the relatively short delay after
the | ast continuance was granted, and the lack of prejudice to
him we conclude that Atwell’s right to a speedy trial was not
vi ol at ed.

Atwel | s second argunent is that the trial court
commtted reversible error by failing to strike two jurors for
cause. At the time of the trial, Atwell had a civil |awsuit
pending in federal court against Hart County and Hart County
officials, including the county judge-executive.? One of the
prospective jurors in the case sub judice was a brother of the
county judge-executive, and another juror was the county judge-
executive's son. Atwell argues that the court erred by not

granting his notion to strike these two jurors for cause.

2 This lawsuit concerned an all eged beating that Atwell clains was
adm nistered to himat the Hart County jail.



The deci si on of whether, prospective jurors should be
stricken for cause “rests within the sound discretion of the

trial judge.” Peters v. Commonwealth, Ky., 505 S.W2d 764, 765

(1974). Unless the trial court’s action was clearly erroneous,
this court will not reverse the trial court in matters regarding

the bias and inpartiality of a juror. Scruggs v. Commonwealt h,

Ky., 566 S.W2d 405, 410 (1978). “Bias and preconceived ideas
nmust be adequately proven by the party alleging it and cannot be

presuned.” Hi cks v. Commonweal th, Ky. App., 805 S.W2d 144, 147

(1990). “Such biases and prejudices . . . nust be determ ned by
the trial court based on the particular facts of each case.”
Id.

One of the two jurors stated that he had “just heard”
about the civil action filed by Atwell in circuit court. After
denying Atwell’s notion to strike the county judge-executive’s
brot her for cause, the judge advised Atwell’s counsel not to
further pursue a |line of questioning relating to the lawsuit in
federal court. The other juror was not questioned about the
matter. Atwell argues that the circuit court erred by not
excusing the two jurors because of their inplied bias against
him especially considering that the court limted his
guestioning of the jurors.

We perceive no abuse of discretion by the circuit

court’s refusal to strike the two jurors for cause. First, one
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of the jurors indicated that he had only heard about the
lawsuit. Second, we found nothing in the record to indicate
that Atwell’s counsel noved to strike the second juror (the
county judge-executive's son) until after he had al ready
accepted the juror. Thus, he failed to preserve any all eged
error regarding this juror.® Third, Atwell’s counsel, although
he was prohibited fromfurther questioning the jurors with
regard to the federal |awsuit, apparently did not further
guestion the jurors concerning any bias they m ght have had
against Atwell. W note that the court did not prohibit
Atwel | "s counsel from questioning any of the potential jurors
concerning possible bias. Rather, it only prohibited himfrom
injecting the federal court lawsuit into the case.* Under these
circunstances, we find no abuse of discretion.

Atwell’s third argunent is that the circuit court
erred by not granting hima directed verdict of not guilty by
reason of insanity or intoxication. He asserts that he was
ei ther insane and/or was so intoxicated that he was unable to

formthe necessary crimnal intent to commt the crines for

31n Atwel I ’s brief he did not state where he preserved any alleged error
regarding his notion to strike the second juror for cause, except he noted
that he noved in chanbers after the conpletion of voir dire to strike the
juror. RCr 9.36 states in part that “[n]o prospective juror nmay be
chal | enged after being accepted unless the court for good cause permts it.”
See al so Rowe v. Commonweal th, Ky., 394 S.W2d 751, 753 (1965). As voir dire
had been completed prior to any effort by Atwell to strike the second juror
for cause, he was deened to have accepted him

4 Atwel |’s counsel sought to have the right to inject the facts surrounding
the federal court lawsuit into the trial of the case.
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whi ch he was charged. Further, Atwell notes that the testinony
of the three doctors who eval uated himestablished this fact and
was uncontradi cted by other expert testinony.

“On appellate review, the test of a directed verdict
is, if under the evidence as a whole, it would be clearly
unreasonable for a jury to find guilt, only then the defendant

is entitled to a directed verdict of acquittal.” Comonwealth

v. Benham Ky., 816 S.W2d 186, 187 (1991). Wile it is true
that there was sone evidence fromwhich the jury could concl ude
that Atwell was not guilty by reason of insanity, there was al so
evi dence sufficient to support the guilty verdicts. Severa
actions by Atwell clearly indicated that he was aware of what he
was doing, was able to control his actions, and was able to form
the requisite intent. For exanple, Atwell was able to elude the
police and was abl e to maneuver around the tire-flattening
device. Also, he attenpted to commandeer a tractor-trailer
truck. Additionally, there was evidence that Atwell was on
drugs at the tinme and may have been acting while voluntarily

i ntoxi cated rather than under a nental disease or defect.
Further, the evidence indicated that Atwell was not so

i ntoxicated as to be unable to control his actions. |In short,
the trial court properly denied his notion for a directed

verdi ct .
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Atwell”s fourth argunent is that the trial court erred
by admtting a piece of alum numfoil which had a brown residue
of net hanphetanm ne and a small anount of cocai ne which was found
on his person after his arrest. He argues that the adm ssion of
these itens into evidence was error because the Commonweal t h
failed to provide himwith notice of its intent to introduce the
evi dence pursuant to KRE® 404(c) and because the Conmonweal th
failed to establish a chain of custody of the itens.

KRE 404(c) requires the Commonweal th to give
reasonabl e pretrial notice to the defendant of its intention to
of fer evidence of other crines, wongs, or acts. Wile there
may be a question as to whether the piece of alumnumfoil and
the quantity of cocai ne was KRE 404(b) evidence, Atwell had
noti ce of such evidence because there was a copy of the |ab
report in the court record which is dated and stanped April 25,
2001.

W |ikewi se reject the chain of custody argunent. In
this regard one of the troopers testified that another trooper
retrieved the piece of foil and the cocaine fromAtwell but that
the trooper could not renmenber the nanme of the officer who did
so. Further, the trooper testified that he placed the itens in
the trunk of his car rather than in a secured evidence bin at

the state police post.

5 Kentucky Rul es of Evidence.
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Wth respect to substances such as drugs which are not
clearly identifiable or distinguishable, “it is unnecessary to
establish a perfect chain of custody or to elimnate al
possibility of tanmpering or msidentification, so long as there
i s persuasive evidence that ‘the reasonable probability is that
t he evi dence has not been altered in any material respect.’”

Rabovsky v. Commonwealth, Ky., 973 SSwW2d 6, 8 (1998). 1In the

case sub judice the fact that the evidence was placed in the
trunk of a trooper’s car is insufficient by itself to underm ne
t he otherw se reasonabl e probability that the evidence was the
same evidence taken from Atwell and that it had not been

al tered.

Atwell"s fifth argunent is that the court commtted
reversible error by allow ng i nadm ssi bl e hearsay evi dence from
his father and by allow ng as evidence a statenent nade by
Atwel | himself after he was in custody. Ms. Stinson testified
that Atwell’s father said that Atwell “nust have got a hold of

sone bad shit.”®

This statenent was made by Atwel |’ s father
after he had confronted Atwell at the Stinson residence.
Atwel | "s attorney did not initially object to the question.
However, when the prosecutor asked Ms. Stinson to interpret

what Atwell’s father neant by the statenent, an objection was

made and sustained. Therefore, because no objection was nade to

6 By “bad shit” Atwell’s father apparently neant bad drugs.
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the initial testinony, any error was not preserved for our
review. See KRE 103(a)(1).

The second part of this fifth argunent relates to a
statement Atwell nmade while he was handcuffed or strapped to a
stretcher in the hospital after his arrest. One of the troopers
testified that Atwell stated, “I snoked $100 worth of crank and
snoked sonme crack — | feel no pain.” This statenent was
adm ssi bl e pursuant to KRE 801A(b)(1) as an admi ssion of a
party. Atwell’s statenent was an adm ssion that he had been
usi ng drugs. Such evidence tended to refute his clainms that his
actions were caused by insanity or other nental illness.

Atwel | "s sixth argunent is that the court allowed
i nadm ssi ble testinony of the troopers as to their opinion that
Atwel | was under the influence of crank or cocaine. 1In this
regard, three troopers testified concerning their experience
wi th persons under the influence of nethanphetam ne and cocai ne
and its effects. KRE 701 allows a witness who is not testifying
as an expert to give opinions or inferences which are
“Ir]ationally based on the perception of the witness.” KRE
701(a). Because of the troopers training and experience, we
conclude that the court did not err in allowing themto testify
in that manner because such testinony was relevant to the issue
of whether Atwell was under the influence of intoxicants at the

time of his arrest.
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Atwel | s seventh argunent is that the trial court
erred by not allowwng himto introduce the eval uation reports of
two of the doctors who testified as to his nental condition. He
argues that such reports were adm ssi ble pursuant to KRE 901,
902, 702, and 703 as business records or nedical reports. The
trial court correctly prohibited Atwell fromintroducing the
reports into evidence because the reports were inadm ssible
hearsay statenments of the witnesses. The statenents were not
adm ssi bl e because they could not have been adm tted pursuant to

any of the purposes set forth in KRE 801A(a). See Berrier v.

Bi zer, Ky., 57 S.W3d 271, 276 (2001); Wight v. Prem er Elkhorn

Coal Co., Ky. App., 16 S.W3d 570, 572 (1999).

Atwel | s eighth argunment is that his eighteen-year
sentence is grossly disproportionate to the nature of the
of fenses he conmitted. |If the sentences are found to be greatly
di sproportionate to the crines commtted, “then the puni shnent

becones cruel and unusual.” Wrknman v. Commonweal th, Ky., 429

S.W2d 374, 378 (1968). *“Generally, if the punishnment given is
wi thin the maxi num prescri bed by statute, a reviewi ng court wl|

not disturb the sentence.” Marshall v. Conmonweal th, Ky., 60

S.W3d 513, 524 (2001). dven the violent and dangerous
circunstances of this case and the fact that Atwel |l coul d have

been sentenced to twenty years in prison, we conclude that his
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sentence was not greatly disproportionate to the nature of the
crimes he commtt ed.

Atwel | s ninth argunent is that the prosecutor engaged
in an inproper closing argunent. The prosecutor argued to the
jury that if Atwell was found not guilty by reason of insanity,
then there was nothing the court systemcould do to nonitor him
and that only his parents could nonitor his behavior. The
prosecutor further argued that if that happened, then “God help

us. An objection was raised only to the portion of the
statenent by the prosecutor wherein he stated that Atwell would
go free if he was found not guilty by reason of insanity. The
court properly ruled that the prosecutor had a right to conment
upon the evidence, and any error regarding the remai nder of the
argunment was not preserved for our review due to the [ack of an
obj ecti on.

Finally, Atwell’s tenth argunent is that two pal pable
errors occurred which warrant reversal of his convictions.
First, he argues that the Commobnweal th used unaut hentic nedica
record entries to cross-examne his wtnesses relevant to notes
and tests of drug use. Second, he argues that the guilty but
mentally ill instruction to the jury was unconstitutionally
vague and/or msleading. He offers no support for his

argunments, either by way of elaboration or by citation to

authority. Further, he does not assert how these alleged errors
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may have affected his substantial rights or resulted in a
mani fest injustice. See RCr 10.26. Under the circunstances we
decline to find pal pable error in either regard.

The judgnent of the Hart Circuit Court is affirned.

ALL CONCUR
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